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EXPLAINING ALTERATIONS. 


There are few subjects on which there is more absolute antag- 
onism in the rules laid down by courts and text-writers than the © 
question, what effect on the competency of a document as evi- 
dence has a material alteration, appearing on the face ofit? Some 
judges have said that it raises a presumption against the paper 


which renders it inadmissible or insufficient without explanation. 


Others hold that except in the case of a will it must be presumed 
to have been made before delivery, and therefore the instrument 
is prima facie sufficient notwithstanding an unexplained altera- 
tion. A third doctrine is that the alteration raises no presumption 
either way, but the question is wholly for the jury. 

Probably this apparent conflict of opinion is really little more 
than the clashing of broad generalizations expressed with refer- 
ence to facts not fully stated, and which are found to be incom- 
patible with each other when severed from their connection and 
sought to be used as the foundation of a general rule. 

In fact the practice affords a far clearer rule and one which 
goes into detail much further than appears in the treatises of 
standard commentators on the law of evidence. 

The rule, as it exists in practice, isthat if the alteration is sus- 
picious it therefore requires explanation; if it is not suspicious 
its existence is no obstacle whatever to the admission of the paper, 
unless extrinsic evidence makes explanation necessary. 
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This reads as if it were a vague rule. The first step in apply. 
ing it is to object to the paper being read to the jury. It there 
upon is handed to the judge; and the question becomes this; 
does the alteration fairly excite judicial suspicion? 

What then are the usual considerations entitled to influence 
the mind in contemplating an altered document? 

The principal considerations influential with judges of experi- 
ence I believe may be approximately indicated as follows: — 

1. Ruces Turnine on THE StaTE OF THE PLEADINGS. — The 
first and vital question is whether the instrument is the obligation 
sued on. If the action is on the instrument and the instrument 
is so alleged that the alteration is a material variance from the 
allegation, then the instrument is not admissible without 
explanation, even though the allegation stand admitted on the 
pleadings. And even though the alteration be émmaterial to the 
issue, that is to say, though it may not purport to affect the obliga- 
tion sought to be enforced, yet if it be material to the instrument 
in any other aspect, and was fraudulently made by the party at- 
tempting to enforce the instrument, it may be found that his act 
of alteration has avoided the instrument so far as he is con- 


cerned ; but this is a question of law quite different from the- 


inquiry whether the instrument is admissible without explana- 
tion. 

If the instrument as altered corresponds to the allegation, and 
the allegation stands admitted on the pleadings the instrument 
is admissible without explanation. Strictly speaking it is not in 
issue, and stands established on the record, without offering it 
in evidence at all. 

II. Rutes TuRNING ON THE CHARACTER OF THE ALTERATION. 
— Whether the instrument be directly involved in the issue or 


not, there are certain ordinary inferences from the appearance ~ 


of the paper that judicial experience recognizes, as commonly 
entering into the question of suspicious or not suspicious. 

1, ALTERATIONS IN A Part NoT RELEVANT TO THE CAUSE. — 
Is the alteration in such a part of the instrument as to be rele- 
vant to any object for which the instrument is offered or avail- 
able in the action? If not, it is not suspicious, and the burden 
is on the objector to show how he may be prejudiced. For in- 
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stance, I offer as one link in a chain of title a mesne conveyance, 
merely for the purpose of showing that my grantor had a paper 
foundation for a claim of adverse possession. My adversary 
points out an alteration in the covenant of warranty and ob- 
jects to the admission of the deed. Now, although the alteration 
is material to the deed and might be fatal to an action by the 
grantee on the covenant, it is in a part not relevant to the 
present cause. Such an alteration might well be held suspicious 
in an action on the covenant, and not suspicious in an action not 
involving the covenant. 

2. ALTERATIONS IN A RELEVANT Part WITH APPARENT INTENT 
to ConcEAL THE OricinaL. — Even if the alteration is in a part 
of the instrument relevant to some purpose of the present action, 
it will yet remain to notice whether it is so made, by erasure, 
obliteration or otherwise, as to conceal the original reading; as 
for instance, where a word is written over an erasure, or an 
erasure leaves an unfilled blank, or where a word once written 
has been industriously obliterated. Such a concealment of what 
the original reading was suggests a suspicion to the judicial 
mind. Whether the suspicion should be entertained and control 
the burden of proof may depend on further indicia. If such an 
alteration appears to be in the same ink and handwriting as the 
original, the handwriting being not that of the one producing 
the instrument nor of any one who may be supposed to have 
had possession of or access to it since execution, these circum- 
stances may allay the suspicion; but if it appear to be in the 
handwriting of a stranger, or of the party producing it, or of 
one who had had possession and an interest favored by the al- 
teration, the suspicion is confirmed ; and the indication borne by 
the paper itself, in connection with the circumstances already 
before the court, may have this effect. If these indications do 
not appear it is yet competent for the objector to make them 
appear. The rule that an alteration is a question for the jury 
does not make it always the right of one offering an altered 
paper to put it in for what it is worth. The question is still for 
the court in the first instance. If the court receives the paper, 
it decides any question of materiality and instructs the jury 
thereon, but leaves the question whether the alteration was 
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rightly or wrongly made to the jury. But if suspicion is gus. 
tained and explanation not forthcoming it is competent for the 
court to decide the whole question by refusing to let the paper 
be read in evidence, wherever the paper without explanation 
would not fairly sustain a verdict. 

I take it that the reason why this point is not made clearer by 
the reported cases is that the inspection being personal by the 
trial judge, and the objector commonly either objecting abso- 
lutely to the paper, instead of merely objecting to want of ex- 
planation, or, if making specific objection as he should, yet 
failing to secure inspection by the appellate court, and failing 
also to get upon the record such a specific description of the 
alteration that the ground of the ruling may fully appear to the 
appellate court, the reason for not allowing the question to go to 
the jury has often disappeared from view on appeal. 

Nevertheless the rule is well settled for all doubtful cases that 
the paper should be received with any explanation offered and be 
left to the jury. 

3. ALTERATION FRANKLY MADE So AS NOT TO CONCEAL THE 
OricinaL. — If the alteration is, so to speak, frankly made, leay- 
ing-the original reading still legible, as where a line is ruled 
through a phrase, or a clause interlined, then we ask, does the 
alteration purport to change the legal effect? as for instance, if in 
a note promising to pay one thousand, the word dollars appears 
only by interlineation, or if a changed name is still ¢dem sonans, 
or if in an action by lessor against lessee for rent, the lease pro- 
duced by the lessor was drawn on a printed blank, and the usual 
covenant not to assign, appears cancelled. If the legal effect 
is not changed, the alteration is not suspicious in itself, however 
great the verbal change. 

But if when both readings can be compared it is seen that the | 
alteration purports to produce a different legal effect, the ques- 
tion arises, does it appear on the face of the instrument to be 
unfavorable to the party who produces the instrument and those 
within whose possession or access it may appear to have been? 
If so, it is, I believe, not usually considered suspicious. When 
favorable to such a person explanation is usually invited; but 
even in such case it may not be necessary, if it appears to be, or 
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is admitted to be, in the handwriting of one to whom it is un- 
favorable, so that it can be regarded as an admission by him. 

Since the reports rarely, if ever, state what indicia of sus- 
picion presented the question, in a way to enable the reader to 
understand the true significance of the ruling, and the general 
observations of the appellate judge in writing his opinion may 
have been given forth without having seen the document which 
was before the trial judge, or may relate to appearances which 
amply justify his maxim, whatever it may be, as proper for the 
particular case, it is no wonder that great apparent conflict 
should appear in the books. 


ABBOTT. 
New YORK. 
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THE CENTENARY OF MODERN GOVERNMENT.! 


The closing quarter of this century has been, and is still to be, 
crowded with great anniversaries. We are almost weary of cel- 
ebrating, one after another, the long series of American centen- 
nials. England, last year, commemorated the peaceful revolution 
which set William of Orange on her throne, and France is now 
on fire with the recollections of the fiercer struggle that, a cen- 
tury later, recreated her institutions. 

But among all these centennial years this in which we are now 
met stands out the first, because it has more than a national sig- 
nificance. It closes the centenary of modern government. Mod- 
ern languages, modern literature, with its spirit of free inquiry, 
modern civilization and discovery bringing in powers and neces- 
sities, unknown before, had all given their new life to society 
before Europe began to demand political freedom. It was the 
incapacity of a highly civilized society, merely as such, to satisfy 
the human soul that drove men to a new opening for their ener- 
gies in public life and in the public good. 

James Wilson, in the convention by which Pennsylvania rati- 
fied our national constitution, declared that the science of gov- 
ernment seemed yet to be almost in its state of infancy. It was 
not because mankind were unfamiliar with the different forms 
governments may assume, or the different ends they may serve. 
It was known that they might be constituted simply for the good 
of the governed and by their consent. We had ‘had free consti- 
tutional commonwealths on our own soil, since the days of the | 
Puritans, the sturdy outgrowth of the life of a liberty-loving 
people. But these colonial republics, such as Connecticut and 
Rhode Island, had nothing in them of the nation. If, for a few 
years, they claimed a kind of autonomy it was soon gladly ex- 
changed for a chartered dependence on the British crown. 


1 The annual address delivered by Simeon E. Baldwin, of New Haven, Conn., 
before the American Bar Association, at its last meeting at Chicago. 
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In Europe there had been democracies and republics through 
half the history of the human race, but which of them deserved 
the name or earned the place of a constitutional government? 
England, if any. England had tried and executed one king, 
and had driven another from her throne a hundred years before 
the Federal constitution was adopted; but England was still a 
monarchy, supported by an hereditary aristocracy, and a cor- 
ruptible and corrupted Commons, and limited by nothing stronger 
than traditions, as they might be interpreted by judges appointed 
by the crown. Frederick Robertson said, forty years ago, that 
he would close his bible forever if he did not look for better 
times for England — times when merit should find its level; when 
worth should be interpreted by what a man is, and not by what 
he has, nor by what his relations have been. 

The Declaration of Independence brought in such times to 
America. If for the next quarter of a century there lingered 
too much deference for distinctions of birth; if for the last 
quarter of a century there has been growing up a new power 
of property to give the rich too much of public consideration, 
these tendencies, at most, have been too slight to affect the 
main current of American life. It has swept on towards a true 
liberty, equality, fraternity ; truer than has ever yet come to 
the great nation where first those words were linked together; 
because she sought them by the path of destruction. She was 
driven by a sad history to seek them there. But to American 
soil they had been borne by friendly hands a century before. 
The Mayflower brought with her more than her company of 
Pilgrims: — 

“Laws, Freedom, Truth, and Faith in God 
Came with those exiles o’er the waves.” 


And the spirit of Puritanism was nobler than Puritanism. 
They ‘* builded better than they knew.’’ It may be that 
the spirit of New England Puritanism was nobler than the 
spirit of Puritanism in the land they left. It looks so, as 
we review the history of their century, and see England 
turn so sharply from the austere simplicity of the common- 
Wealth to the gay license that came in with Charles the Second. 
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No such revulsion of public feeling marked the return of 
the Stuarts, in the American colonies. No man here had beep 
acting a part. Institutions had been founded on ideas, not 
on military successes or political triumphs. These ideas, no 
doubt, fell short of the ideals of the Americans of those days, as 
they fall short of ours; but their direction was right. They 
heralded the approach of modern government. For the first 
beginnings of its actual, its acted life, we look to America; for 
the first beginnings of its philosophy, we look to France. 

France was to the statesmen of our revolution what Greece 
jn her days of greatness was to early Rome, the source of intel- 
lectual and political inspiration. They looked to England for 
precedents, to France for principles. The same year (1748) 
had given to the world the studies of Pothier and d’ Aguesseau in 
Roman law, and of Montesquieu onthe spirit of laws in general. 
In the youth of Jefferson and Adams, of Madison and Hamilton, 
Montesquieu’s definitions of jurisprudence, his rule for the 
threefold division of power, his limitation of republican govern- 
ment to small States, were the talk of the day. 

. France and America were both preparing, though they hardly 
knew it, to put these philosophies to a test. 

The two countries had before them, each, a very different 
task. Both were to reform their political institutions. But 
France had also to reform, to re-adjust, to reconstitute, the 
relations of her people to each other. 

The States General was a gathering of classes around a 
sovereign. Kings, nobles, clergy, commons met to work some 
unknown, yet inevitable change in their mutual attitude. The 
law might thenceforth make all commons, all sovereigns; but 
generations must pass before such a law could be a living 
thing. When a society is reconstructed from turret to founda- 
tion stone, by some fiat of legislation, make it what you will, 
and it remains still but a castle in the air, till long years have 
made men used to their new conditions. Then first will 
liberty, if it was gained, become a real possession, because 
then only will it be known for what it is. 

No such issue lay before the American people, when our 
States General—the representatives of their thirteen free 
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commonwealths — met at Philadelphia in 1787. There were 
no hereditary privileges to attack, no absolute power to check, 
no classes to harmonize. 

It was in this very month, a hundred years ago, that the people 
of France, represented in a National Assembly, published their 
memorable Declaration of the Rights of Man. The States 
General, out of which that Assembly sprung, had been convoked 
for the first time for a century and a half. There is something 
majestic in the gathering of such a body, to be called into exist- 
ence only at vast and unknown intervals, on some great emer- 
gency of State. So men felt, whatever their religious faith, 
when the Church of Rome brought together, twenty years ago, 
at the Vatican, the first council of her prelates throughout the 
world, that had met since that assembled at Trent three hundred 
years before, to stay the progress of the Protestant Reforma- 
tion. So it was when the delegates of the American people, for 
the first and last time met in convention in 1787, to frame a con- 
stitution that would perpetuate their union. Such an assembly, 
with its far reaching powers, untried by use, may precipitate or 
it may prevent a revolution. 

When President Harrison, last spring, stood in New York, on 
the spot where, under his great predecessor, the first true govern- 
ment of the United States began, to celebrate the close of its first 
century, no memories were recalled but those of peace. But 
when, a week later, President Carnot, at Versailles, met the 
legislature of the French .Republic to commemorate the anni- 
versary of the opening of the States General, no one could for- 
get the reign of terror that had so soon followed the reign of 
despotism. The States General had met in the beginning of the 
seventeenth century. It met next at the end of the eight- 
eenth. During that long stretch of time France had had no 
government but the king. While Virginia was forming her 
House of Burgesses that brought representative government into 
America; whilethe Puritans were constituting Christian common- 
wealths in New England; while all the English colonies on this 
continent were slowly learning the true maxims of civil liberty; 
while the leaders of our revolution were growing into statesmen 
by slow experience, Frenchmen could know the principles of 
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politics only by study of books, or by observation in foreign 
lands. We cannot wonder then that France, in 1789, felt that 
as for her civil institutions she had nothing to preserve ; that all 
were bad and that to abolish all was her first duty. 

In his commemorative address, on the occasion I have just 
named, President Carnot declared that this meeting of the States 
General created a new era in history, and founded modern 
society. 

It is a bold claim for any people to make that by one national 
event they have changed the current of human history. It has 
been made by Americans, for the social compact, signed upon 
the Mayflower, for the early constitution of Connecticut, for the 
Declaration of Independence, for the formation of the Federal 
constitution. But the real, unsolved problem of government, 
in 1789, was to make and keep a great people free; not any 
infant colony of Plymouth or Connecticut; not any petty repub- 
lic of Attica or San Marino; not even any cluster of States, 
bound together while fighting for independence; but a great 
people spread over a great territory. 

Bear in mind that the United States of 1789 rested on a con- 
stitution made two years before, subversive and destructive of 
an earlier constitution agreed to as perpetual ; and that of our 
thirteen States two had deliberately refused to accept the second. 
To the National Assembly of France, as to the ministry of Great 
Britain, it seemed, in 1789, that the American experiment had 
already failed. 

But modern government was not to be compassed in a day. 
For one thing it needed a revival of that spirit of national 
patriotism that had been dead or sleeping since the days of the 
Roman republic. 

Patriotism had been the keystone of virtue to the ancient 
world. It had glorified with immortality the pass of Thermop- 
yle, and made men deem a few sprigs of laurel or a street 
procession the most precious thing in life. But from the day 
that Brutus trampled on human love, for love of country, to the 
day when the dagger of political assassination re-appeared m 
Europe, in the hands of a woman, and Charlotte Corday slew 
one of the new Cesars of new-born France, the very word patri- 
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otism had gone out of the speech of men, and almost out of the 
thought of poets. Loyalty had usurped its place; the bond to 
law, not to country; to your king, your feudal lord, not to your 
fellow-citizens; to the church universal, perhaps, not to the 
altars of your own community. 

«‘ Patriotism,’’ said Johnson, when the American Revolution 
had done its work, ‘‘is the last refuge of a scoundrel.’’ ‘+ Pa- 
triotism,’’ wrote Lessing a few years before, ‘¢ is, at the highest, 
a heroic weakness which I am very glad to be without.’’ The 
world had been without it since the first century of the Christian 
era. It fell at Rome, when free government fell. It found no 
help in the Christian church. That had for its purpose the sub- 
mission of all nations to a common faith, and it strove for a 
thousand years to achieve it by subordinating civil to ecclesiastical 
authority. The spirit of individualism arose, in protest, and put 
manhood before citizenship. The middle ages rolled away, the 
Renaissance was followed by the Reformation; the Stuarts 
yielded to the Commonwealth, the Commonwealth to the Stuarts ; 
the new world was peopled with European colonies; and still the 
life of modern society was unconceived. 

The light broke when French philosophers asserted that cor- 
relation of forces in political power, by which a true socialism 
complements a true individualism; by which the authority, which 
must always be administered by a few, shall be constituted and 
controlled by the many ; by which, as Mill has said, ‘‘ the impor- 
tance of the masses becomes constantly greater, that of individ- 
uals, less.’” 

France has made the ‘ideas of Eighty-nine’’ a familiar 
phrase, but they were only the acted expression of ideas struck 
out on the same soil a generation before. And modern govern- 
ment has risen out of them but slowly into form. The key with 
which the spirit of our time unlocks all mysteries, the law of 
evolution, life-giving and life-lifting, has done its work. In in- 
stitutions, as in animated nature, there is the struggle for exist- 
ence, and the survival of those fittest to survive. 

And what, as we review the century, has been achieved, what 
retained, and what discarded? How has socialism been blended 
With individualism? What new ends have been proposed for 
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legislation, what new immunities secured; what new chapter of 
liberty opened? 

We must answer, first, that modern government does not con. 
cern itself only with the material well-being of the community, 
Magna Charta is no more its measure than is the Decalogue the 
measure of Christianity. The right to personal security, to 
property, to trial by one’s peers, to tax one’s self, — these were 
the ultimate ends of ancient government. Modern government 
retains them all, but adds the right of equality before the law, 
and in the law ; the duty in civil matters to ignore distinctions of 
religion; the duty of spreading education, information, intelli- 
gence, at public cost. 

If I were to say which of these things was in the highest sense 
the fruit of this last century, I should name religious liberty, 

Nowhere, until the last part of the eighteenth century, had the 
State been kept totally separate from the institutions of religion. 
The original beginning of human society, in the family, the 
clan, the tribe, made the patriarch also the priest. The house- 
hold gods were peculiar to the household ; the national gods to 
the nation. Religion was a part of patriotism. Rulers might 
change ; kings might give place to republican magistrates ; but 
the national deities, the national worship, would remain the 
same. Pro aris et pro focis was the watchword of war. 

Christianity came, and found the world subject to this law. 
But the spirit of Christianity was universal, catholic, not na- 
tional. Its kingdom was not of this world. As, however, its 
doctrines spread, and as some of them began to be but half un- 
derstood by those who taught them, government turned to it for 
aid. It became a part of the imperial system; when that fell, 
it conquered the conquerors, and for fourteen hundred years was 
the stay of every civilized government in Europe and America. 

The religious liberty for which the Puritans crossed the sea was 
simply liberty to make their form of religion the law of a new 
community. Rhode Island, with her utmost toleration, allowed 
no Roman Catholic in public office until long after the Declara- 
tion of Independence.! In Protestant Europe, as in Catholic 
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Europe, the union of church and state remained unbroken. Men 
had risen up against the tyranny of ecclesiastical power ; men had 
pulled kings from their thrones and set up others, or set up none. 
Thesame struggle against unjust government had sometimes been 
shared by those who attacked the church and those who attacked 
the state. The same leaders might indeed attack both, but they 
seldom attacked or questioned the union of both. In England 
the Puritans fought against Episcopal, the republicans against 
royal tyranny; but both were ready to bind the commonwealth 
to another form of national religion. 

A state church had, no doubt, been long the scorn of athe- 
ists and indifferentists ; but it endured until religion itself rose 
to the level of rejecting it; until Christianity came to see and teach 
that there are two worlds about us, the world we live in knowingly, 
the world of time, the world of the body and the mind; and the 
world we live in unknowingly, the world of eternity, the world of 
thespirit; that governments belong only to the world of the pres- 
ent, with no larger life than it can give; that they are less than 
the men they govern, and when they have sought to give laws to 
the human spirit, have opposed themselves to the order of the 
universe. 

Modern government began when the state withdrew from its 
long alliance with Christianity. 

It was a natural epoch in the history of individualism. Family, 
patriarchal, tribal governments, had rested on a family, patriar- 
chal, tribal religion. The teachers of Christianity had sought 
to make one family of all nations, under the Church of Rome, and 
had failed in the attempt. The Protestant Reformation had — 
so far as governments were concerned —done little except to 
put the power of the church into the hands of the civil magis- 
tracy. But, so far as individual men were concerned, it had de- 
clared a new right of private judgment in matters of religion. 
And however kings and legislators may have endeavored to 
reconcile this right with religious establishments at the common 
cost, the struggle has been a hopeless one. 

Nor need I say that religion has nowhere suffered by being 
left to itself. In Leipsic, for instance, where a certain form of 
religious establishment exists, with a population of nearly 200,- 
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000, there are now but six churches in which Sunday services are 
regularly held. In no American city of that size would there 
be found less than a hundred; and it is on American soil that 
disestablishment had its earliest and has struck its deepest roots, 

Virginia, in 1786, in a statute drafted by Jefferson, proclaimed 
it ** to be a natural right of mankind that religious opinions shall 
never affect civil capacities, and that no man can be compelled 
to support any religious worship.’’ This declaration, soon trans- 
lated into French and Italian, was circulated widely in Southern 
Europe. Madison had defended it in the legislature with his 
accustomed vigor. The question, he said, had been stated by 
the opponents of the bill, as if it were, ‘‘ Is religion necessary?” 
But the true question was, ‘* Are establishments necessary for 
religion? ”’ 

Next came the Ordinance of 1787, to lay the foundations of 
government for the vast territory out of which sprang this State, 
in which we meet, and her great sister commonwealths of the 
Northwest. It has not the ring, upon this point, of the statute of 
Virginia, but it does declare that no person shall ever be mo. 
lested on account of his mode of worship or religious sentiments, 
so long as he keeps the public peace. 

That same summer, the convention that framed our constitu- 
tion was sitting with closed doors in Philadelphia. Their work 
was, no doubt, in the main, a re-arrangement of existing mate- 
rials. It took American institutions and put them in a new order 
and combination. But it did more. 

Every delegate came from a State where some civil distine- 
tions had always flowed from religious distinctions. There was, 
probably, no one of them who would not have considered him- 
self an adherent of the Christian faith. The leaders were famil-— 
iar with the political philosophy of antiquity, and with that of 
their own day ; with Montesquieu and with Adam Smith. They 
found an unbroken current of authority in favor of uniting 
civil and religious institutions, to some extent, in every govern- 
ment. And yet, at the call of the youngest of them, Charles 
Pinckney, of South Carolina, fresh from his law studies in the 
Inner Temple, they were ready to take this great step forward, 
of forever prohibiting all religious tests for office or public trust, 
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under the United States. He made the proposition a month 
after the enactment of the Ordinance of 1787. The committee 
of detail, to which it was referred, took no notice of the sugges- 
tion in their report; but Pinckney secured its adoption as an 
amendment, and it stands as the close of the last article but one. 

In advocating the ratification of the constitution in the South 
Carolina Convention, a year later, he insisted on this feature as 
all important. There was, he said, but one great government 
in Europe which provided for the security of private rights, and 
that withheld from part of its subjects the equal enjoyment of 
their religious liberties. Avoiding this error, we were to ‘* be 
the first perfectly free people the world had ever seen.’’! 

At this time, we must not forget, and for forty years later, 
the Test Act and Corporation Act of England excluded all men 
from office who were not members of the Church of England. 
Most of our own States retained some religious test as a qualifica- 
tion for the higher offices, and religious establishments were not 
forbidden in any, and expressly provided for in the constitu- 
tions of six.? 

This opening public trusts to all men, on an equal footing, 
found warm support from the leaders of the clergy, even in 
New England, where their influence was strongest. Fifteen 
ministers were members of the Massachusetts Convention, and 
all but one voted for the ratification of the constitution. 

‘*Many,’’ said one of them, the Rev. Isaac Backus, with ref- 
erence to this abolition of religious tests, ‘*‘ appear too much 
concerned about it, but nothing is more evident, both in reason 
and the Holy Scriptures, than that religion is ever a matter be- 
tween God and individuals. * * ® The imposing of religious 
tests hath been the greatest engine of tyranny in the world.’’® 

**God, alone,’’ said Rev. Phillips Payson, in the same body, 7 

‘*is the God of conscience; and consequently attempts to erect 

human tribunals for the consciences of men are impious en- 
eroachments on the prerogatives of God.’’ ¢ 


1 4 Elliott’s Debates, 319. 5 2 Elliott’s Debates, 148. 
? Delaware, Georgia, Maryland, 4 Ibid. 120. 
Massachusetts, New Hampshire and 

South Carolina. 
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The provision against religious tests for office left Congress 
still free to set up a religious establishment. One may well fall 
without the other. Such has been the slow course of English 
history. But when the sons of New England Puritans, New 
York Churchmen, Pennsylvania Quakers, Maryland Catholics, 
Virginia Cavaliers, Huguenot Carolinians, came together to join 
their independent commonwealths in a national life, they could 
not fail to see that church unity was impossible. The very fact 
that so many of our States had had a state religion, was the 
strongest argument why the union should have none. New 
Hampshire, where Roman Catholics were debarred from office 
until 1877, was the first’ to propose a further guaranty of re- 
ligious liberty as an amendment to the constitution. Virginia 
and New York acted promptly in the same direction, and it was 
for want of this, among other provisions, that North Carolina 
refused to ratify the constitution atall. At the first session of 
the first Congress, such an amendment, as we all know, was 
proposed to the States, heading a list of twelve; fitly placed 
first, because the most important, the most novel of all. 

‘The National Assembly of France was also moving towards 
the same end, and there, too, the mass of the clergy were, at 
first, with the reformers. Progress in Europe has been natur- 
ally slower than with us, for there was more to surrender. The 
support of the nation has often been accorded to different 
churches, on equal terms. There has been disestablishment in 
one part of a country, and not in another. But, it is safe to 
say that in no country of Christendom, is any church connected 
with the government in the same close way, in which it was 
throughout the course of ancient society. 

And this again has thrown new functions on the State. 

The church, in former days, had the general charge of educa- — 
tion. It collected the scholars, it supplied the teachers, it paid 
them, it regulated their work, and saw that its own doctrines and 
discipline were made a part of all instruction. But when it could - 
no longer draw from the public treasury, or when the State went 
one step further and deprived it of its accumulated possessions, 


1 June 21, 1788. 
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this duty of education became a public one. The more ignorant 
the people, the firmer the government, when that government 
exists for others’ benefit. But give the people real power, and 
they must be taught how to use it, if you would not have it used 
to their destruction. 

I do not forget that public education had been the child of 
New England from the days of the Puritans. But only in this 
century has it become national, and, we may say, universal in 
free governments. 

It was the French constitution of 1791 that really introduced 
it as a feature of modern government, on a great scale; and 
Germany adopted the principle of compulsory education when it 
was, even here, but a half-tried experiment, 

That the ideal State should rest on a basis of public instruc- 
tion is indeed no idea of modern times. When Plato sketched 
his plan of the republic of the future, he set it on that founda- 
tion. It was the hope of Harrington; the practice, as I said, of 
the New England Puritan. It was for our times to extend it to 
great nations, at the cost of millions; to bring it even into Orien- 
tal government, so that in Japan to-day, there are 30,000 public 
schools, nearly 200 colleges, and two great universities, all 
largely supported from the imperial treasury. 

But this transfer of a great prerogative from the Church to 
the people has its inevitable danger. If there is a national peril 
towards which we are now drifting, it lies in this direction. It 
is the question of the right and duty of the State as to education 
in matters of religion. 

It is the law of many of our States that every child must be 
educated to a certain point, either at public school, or under 
private instruction. The Roman Catholic Church has always 
believed that religion, and the religion which it holds itself, is a 
necessary part of all true education. It has, during the last 
decade, taken formal issue with the American public school 
system and organized a system of its own, of parochial schools. 
Whether this policy be right or wrong, there should be, surely, 
the fullest liberty to pursue it. Laws have been recently pro- 
posed in more than one of the States, to forbid the use of any 


text-book in a private school, not examined and approved by 
VOL. XXIII. 58 
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some public authority, and even to make it penal to use ip. 
fluence upon a father to induce him to take his children out of 
a public school. If such laws ever come to be enacted, it would 
be indeed a sign that the principles of American liberty are 
losing ground. 

The State Church was never without a State University, and 
its influence in literature was always a controlling one. The 
great libraries, from which all good books grow, were founded 
and maintained by its revenues. Modern government has in- 
herited this function also, and the public library, free to all, and 
open to all books, from vast collections, like the British Mu- 
seum, to the book-case in the country school-house, is the great 
gift of the age towards a larger national life. 

The State Church was a great bureau of registration, tracing 
out where it was strongest, by its entries of baptisms, marriages, 
and funerals, the course of every individual life. The place of 
this is now everywhere supplied by a system of public record 
offices. 

In thus separating from any political union with the church, 
the State does not cease to regard it as a natural ally. And, in 
token of this, an exemption from taxation of property held 
for religious uses of any kind, is almost universally conceded, 
the equivalent, of course, of a large annual grant from the 
treasury. Government seeks no longer, from the Church, the 
aid of any divine sanction for constituted authority, but it still 
recognizes religion as the beat teacher of morals, and therefore 
the best friend of public order among a free people. 

The exclusion of the Church, with its paternal authority and 
paternal bounty, from a voice in government, has contributed 
greatly towards the development of that State socialism, which 
no civilized country is now wholly without. 

It begins with giving free schools, free libraries, perhaps free 
universities; but it does not stop there. It establishes parks, 
museums, galleries of art; builds railroads, and controls them: 
inspects the tenement house; lays paved sidewalks in every 
village. 

It arranges this vast system of national and international mails, 
by which two cents takes a letter from Boston to San Francisco, 


THE CENTENARY OF MODERN GOVERNMENT. 


877 


and five cents carries it to Tokio or Calcutta. It regulates the 
hours of labor, the age of labor. It throws new duties on the 
employer. In Germany, where State socialism goes farthest, it 
forces the laborer to insure himself, out of his wages, against the 
chance of future want, as we have long compelled our seamen to 
insure in the same way against sickness or Socks by pay- 
ments to the Marine Hospital fund. 

But while State socialism means more in one country than an- 
other, modern government has one universal characteristic — 
popular representation in the legislature, based on a wide and 
constantly widening grant of suffrage. 

There were hardly any of our American States, a hundred years 
ago, which did not demand that the elector should be a tax-payer. 
There are hardly any now, that do require it. England has 
reached almost the same result. Germany, France, and Greece 
have gone beyond it, and made suffrage universal. Every citi- 
zen is incorporated into the German Empire by taking him 
through a public education and military service, up to the ballot- 
box, on equal terms. 

The republic is but one form of modern government, but this 
republican principle of a broad suffrage is at work in all. Its 
inevitable tendency is towards the universal abolition of class 
distinctions ; a tendency stronger, of course, in proportion to the 
freedom and equality already gained. It was this that forced 
negro suffrage upon the South at the close of thecivil war. There 
were weighty reasons against thus pushing the freedman at once 
into the ranks of the electors. He belonged to a race that has 
known little of political power, and done nothing to prove its 
fitness to enjoy it, and he had been reared in ignorance and de- 
pendence. But negro suffrage was an American idea. It pre- 
vented the formation of a new social class. Laws had already 
been passed in several of the Southern States — * apprentice 
laws’? — which would soon have formed one, had a class of freed- 
men survived the war. The negro has often used the suffrage 
ignorantly, selfishly, unwisely. You and I may sometimes have 
done the same. But when he received the gift and passed into the 
great circle of American citizenship, the last class less than citizens 
was abolished, I hope forever, from American statute-books. 
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Nor was it, as an indication of political development, to be 
compared in significance to the movements in a similar direction 
in England, beginning with the Reform Bill of 1832 and ending 
with the vote last May in the House of Commons, when 160 
members declared themselves in favor of abolishing all hered- 
itary seats in the House of Lords, and the government could 
muster but about 200 to defeat the motion. 

The grant of suffrage to women is now becoming common in 
municipal elections. It has been tried in those of a more public 
character. If I were to forecast the future I should say that 
whether modern government in Europe is to tend towards re- 
publicanism or towards monarchy, will depend in no small degree 
upon its treatment of this question. Gcethe has declared that 
women love order rather than freedom. If the number of voters 
is doubled by their admission to it, the stability of settled dynasties 
and the glitter of courts may find a new support against any 
movement towards the rough changes of republican administra- 
tion. 

_ Modern government makes the ballot more and more the in- 
strument of suffrage, even in legislatures. The change in this 
has been almost revolutionary. 

In England, landlords seeking to contend their tenants, 
employers seeking to control those in their service, established 
interests seeking to prevent reform, and sentimentalists re- 
lying on the dignity of manhood, had combined to exclude 
it from her institutions. Even in the Municipal Corporations 
Act of 1835, the ballot in municipal elections was made an open 
one, with the name of the voter who cast it written upon each. — 

Our own colonies passed into independence under the influence 
of the same ideas. Down to 1787 the State of New York had. 
always elected the members of its legislature by acclamation, 
and its first constitution permitted a change to election by ballot 
simply as something worthy of a ‘ fair experiment’! and sub- 
ject to a return to the old system, if the legislature should 
decide that the experiment was unsuccessful. 

"But no free nation has ever adopted the ballot and then dis- 


1 Poore’s Charters and Constitutions II., 1333. 
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carded it, unless she was ready to discard her freedom. The 
ends of modern government demand it in its completest form. 
It was for remote Australia to revive this form, after the lapse 
of two thousand years, and give the world again the secret bal- 
lot as Cicero knew it, when he described it as the vindex tacite 
libertatis. The Roman ballot, under the Gabinian law, was fur- 
nished by the State, and bore the names of all who were in 
nomination, the elector marking by a point that of the candi- 
date whom he preferred. 

The interplay of national influences, so characteristic of the 
age, Was never more conspicuous than in the re-introduction of 
this plan in modern use. Successful in Australia, England, 
under the lead of Gladstone, did not disdain to follow one of her 
youngest children in extending it to Parliamentary elections, and 
now our own States are adopting it in rapid succession. 

Modern government is coming to put a new limitation on 
suffrage — that the majority shall not govern. 

Minority representation in office is the invention of the last 
half of the century, both as regards elections by districts of in- 
habitants of the district, as distinguished from voting for a gen- 
eral ticket, and as regards voting for less than the number to be 
elected. 

Twenty years ago this latter plan was adopted by the British 
Parliament for the election of its own members from some of the 
larger constituencies, though it has recently been abandoned, in 
part, I venture to think, from motives of temporary expediency. 
A few years later the cumulative vote became a part of the elect- 
ive system of the State of Illinois for members of its legislature, 
and was adopted by Pennsylvania for the government of her 
private corporations. In our municipal corporations, one or the 
other of these methods is rapidly becoming the rule for the elec- 
tion of all official boards. 

But with all these changes in the range and mode of suffrage, 
the power that goes with it, as distinguished from the numbers 
by whom it is shared, has not risen to the height anticipated in 
the ‘ideas of ’89,’’ as these were formulated then, in the con- 
stitution of the French Republic. Sovereignty, they said, 
belonged to the people. It was one and indivisible; imprescript- 
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ible and inalienable. One generation could not bind succeeding 
generations to its laws.? 

Jefferson’s private correspondence shows that he brought back 
from France these conceptions of the rights of the people, but 
they found no place in his political action nor in the institutions 
of America. 

On the contrary, it is the corner-stone of modern government 
that there shall be obligations created or preserved by an organic 
law which no popular majority and no legislative majority can 
overcome, except through forms and delays prescribed by that 
law for its own defense. It is this that makes the modern re- 
public — that has made the United States and every State that is 
associated to compose it — possible. And it is itself made pos- 
sible by an American device. The history of all republics before 
ours had been that either of weakness, or of certain lapse into 
the hands of tyrants. It was for us to show that supreme and 
ultimate power could be so entrusted to a few men that they 
would have slight temptation to abuse it, and that its exercise 
would seldom cause political disturbance, or even attract so 
much as the notice of the community. 

The problem was to make the legislative power, whether exer- 
cised by popular or legislative vote, subject to some superior au- 
thority, and still leave it free to represent the public will. The 
American solution is through the judiciary, but it does not con- 
sist in simply writing down that will in the form of a constitution 
and comparing every statute with it. 

The justiciary of Arragon once had the power of annulling 
laws which he deemed contrary to the fundamental principles of 
the monarchy. But he could exercise it of his own motion, as 
an abstract political question; and the power was found too 
great to be tolerated. The modern plan of making the political 
question dependent on the issues of some private litigation, to be 
decided like any other contested matter incidental to the suit, 
seems illogical and unsystematic ; but it does not offend by any 
show of authority; it takes the initiative from the court and 
gives it to any private citizen; it secures respect without seem- 
ing to command it. 


1 Constitution of 1793, Articles 25 and 28. 
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A Rhode Island court, in 1786, first brought this function of 
the judiciary distinctly into action, in determining the construc- 
tion of her charter, and the Circuit Courts of the United States 
exercised it without hesitation, in reference to an early Act of 
Congress, five years later,' so that when, in Marbury v. Madison,’ 
it was first applied by the Supreme Court, it had already come to 
be recognized as a necessary part of our American institutions. 

The threefold division of the powers of government, insisted 
on by Montesquieu, is expressed in most modern constitutions. 
In monarchies they seek to hold the power of the executive in 
check by increasing that of the legislature. In republics, they 
seek to hold the legislative power in check by strengthening the 
executive. 

With us, this confidence in the executive power is not any tra- 
ditional inheritance from colonial days. The veto of the colonial 
governors, when they had one, was rarely used except in op- 
position to the popular will and the popular interests. In the 
early State constitutions, it was rejected, with one solitary ex- 
ception, — that of Massachusetts. It is now found in all but 
six. 

We have adopted it because experience, and our experience is 
the result of many experiments, has taught us to believe ina 
strong executive, provided it is a good one, and because we find 
it easier to watch one man than an assembly of men. 

We adopted it in the face of the course of the mother-country 
which had turned so sharply in another direction. The Puritans 
left England before she came to be governed by a ministry, 
responsible to her legislature. Americans saw her change, in 
the hundred years that followed the accession of William and 
Mary, her whole system of administration. The executive was 
deprived of its veto; the upper house of Parliament crowded 
back into insignificance; the leader of the House of Commons 
had become the real king. 

All this the new States of America saw, but they still, even 
while, at first, following England in abolishing the veto power, 
agreed in rejecting the device of a parliamentary ministry; and 


a *s Case, 2 Dallas, 410. 2 1 Cranch, 137. 
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deliberately preferred to leave the responsibility of administra. 
tion unchecked in the hands of their governors. The Federal 
constitution followed in the same lines. The President has his 
cabinet, but they are nothing in power,— men of his choosing, 
the agents and assistants of his will, with no seat in Congress, 
and no fear of it. 

The veto that English kings retain only in name, has been 
with us often the best safeguard of the people, and was never 
more powerful for good than it is to-day. The legislature itself 
has come often to rely on the executive, and not in vain, to de- 
feat bills which it has not the courage to reject or the patience 
to examine. At the last session of that of our greatest State, 
two-thirds of the bills enacted were passed within the last ten 
days; thus leaving it wholly in the hands of the Governor to 
say, after the adjournment, whether they should become laws, 
or not. 

We are not afraid of the executive, because we have guarded 
ourselves against any act of his that might oppress us by some- 
thing stronger than Magna Charta. We have made him pow- 
erful because history has proved, even our own, that the execu- 
tive power is often the best protection against the tyranny of 
majorities. 

Nor does modern government in any way tend to lessen the 
personal dignity and weight of the executive. It recognizes the 
strong impulse of the human mind to respect and reverence 
for authority, as represented in whatever individual is the titular 
head of the nation. The public interest in every incident in the 
daily life of the President of the United States, or of Queen 
Victoria, means something. It is what has kept alive so many 
monarchies in the past, which existed only as an incumbrance 
on society. The personal equation in government is a constant 
force, the more powerful because unmoved by reason, uncon- 
trolled by law. 

We recognize the sentiment of hero-worship, but we see its 
limits. Our governments guard against the hero, and against 
the unwisdom of his worshipers, by laws and institutions that are 
insensible to enthusiasm. Carlyle may still preach in this cen- 
tury, that national well-being depends not on any merit of laws 
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or institutions, but on human goodness and human greatness. 
The century listens to him with respect, but not with faith. 
It would have men good, if it can, but it would have good laws, 
because it can. The people may stand for many bad men, many 
foolish men, many headstrong men; but the machinery of 
modern government keeps them in check. Marcus Aurelius 
was one of the best of rulers that mankind has ever had, but the 
machinery of ancient government allowed him — in all ignorance 
and honesty of purpose — to persecute and tread down the new 
religion that had come to transform the earth. The laws of 
New England, rather than the Puritans, were guilty, when 
women were burned as witches in Salem and Stamford. 

For another feature of modern government, we may look 
back to a Roman origin. The difficulty of combining a strong 
central administration for an immense territory, with due pro- 
vision for the good government of every part, Rome met by the 
organization of municipal corporations to regulate local inter- 
ests. The dark ages, the institutions of feudalism, the strength- 
ening of monarchical power, swept municipal autonomy out of 
existence. This century has restored it with new guaranties 
against corruption, or abuse of power, and broadened it from 
the walled town to the village, the school-district, the county, 
colony, province and State. 

To these local agencies, more and more, matters of local reg- 
ulation are being confided, and Home Rule has become the watch- 
word of free government. 

One-quarter of our population is now centered in our cities. 
A hundred years ago there was no city in the Union which 
numbered 40,000 inhabitants. How many States are now with- 
out one? And how, except in this way, could such great gath- 
erings of freemen be kept in order? 

The combination of local home rule, with a central authority 
to direct intercommunication between the several communities, 
and determine all questions of foreign relations, is the best form 
that modern constitutions assume. It was a daring experiment 
to attempt it here in 1789, and the hazard grew when the Louis- 
iana purchase came, a few years later. 

I think it is not too much to say that only the mechanical in- 
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ventions of the century have preserved its political ideals. The 
steamboat, the railroad, the telegraph, the newspaper, dashed 
from electrotypes by the cylinder press, have in quick succes. 
sion brought the broadest territories into close communication 
with their centers. 

In some respects they have reversed the practical working of 
our own constitution, as men anticipated it. The electoral col- 
leges, for instance, meeting on the same day in every State, 
might now agree by telegraph on common candidates ; but, on 
the other hand, modern facilities of travel have made those 
national conventions possible, the power of which has made the 
presidential electors but empty names. The capital, which many 
fancied, from the length of the journcy to it, would become the 
ordinary residence of Senators, if not of Representatives, the 
seat of an intriguing oligarchy, is the home now of no one but 
the President and the department clerks. The center of affairs 
for every office-holder remains the community from which he 
comes. 

The rule of local laws for local interests, enacted under such 
limitations as may be prescribed by some central authority, has 
smoothed the way for another innovation of transcendent im- 
portance ; that all laws must be general, applicable to all men, 
and all interests, in similar positions. To this modern society is 
driven by its rule of equality. The world was not much given 
to legislation before the days of the French Revolution. All the 
statutes of Rome, in the days of her greatness, were not more in 
number than one of our larger States is accustomed to enact in 
every decade. As was ably urged in the annual address of our 
last president, there is but one remedy to be applied; the univer- 
sal prohibition of special legislation, where a general law will 
secure the end. And this is only possible by granting extended 
powers of local administration to local governments. 

And yet it is fair to say that the evils of over-legislation, in 
this country, are by no means proportioned to its amount. 
Much of it is, at worst, but useless. Americans do not often 
legislate except to meet some practical necessity, real or imag- 
ined. There is little speculative or theoretical statute law, such 
as marked the entry of France into the field of modern govern- 
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ment. This makes our statute-books unsymmetrical, but it 
makes them safe. Nor are our constitutions as open to this 
charge as our ordinary legislative acts. We have not forgotten 
that there are laws so deeply rooted in the society out of which 
they spring, that they execute themselves. We know that these 
are the best laws, and that the modern constitution does best, 
when it is their simplest expression. 

Another characteristic of modern government is its support 
from journalism. It is not too much to say that it could not 
exist, and could not have existed without it, less from the direct 
influence which it exerts, than from the publicity and close scru- 
tiny of official action which it secures. Until a hundred years 
ago, legislatures, the world over, sat, practically, with closed 
doors. Journalism, during this century, has demanded that they 
be thrown open, and has thus put the people bodily into the leg- 
islative assembly. Secrecy has been lost, and safety guined; 
safety, for no law is so bad as the ill-considered law, and no law 
can be well considered that has not been fully discussed in pub- 
lic, by the men whose interests it concerns. 

Here, I think, has been the great work of the newspaper in 
politics. It has turned on the electric light. Its direct influence 
onthe masses of the people may be easily overrated. It acts on 
the politicians, more than on the community at large. It dis- 
tributes offices, and brings men into power, but it is often forced 
to think and act too quickly, perhaps too selfishly, to be in touch 
with the real movements of public opinion. 

Newspaper discussion of questions of State is, no doubt, often 
flippant, and sometimes shows a desire to say something strik- 
ing, rather than to say something true. In a government like 
Germany, but half modernized, the newspaper, too, is but half 
modernized. Bismarck, this year, brought into the Reichstag a 
bill to visit editors of socialistic journals, who deny the right of 
private property, with three years’ imprisonment. He wishes no 
schemes of socialism but his own; and his law shows what Ger- 
many lacks, a constitution which makes socialism, in the evil 
sense, impossible, and leaves it a harmless theory, the more 
harmless when the most discussed. 

Modern government is becoming, more and more, a govern- 
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mentby party. But parties represent less thantheyonce did. As 
class lines fade out, and class interests no longer exist to be pro- 
tected; as public education lifts the mass of the community to 4 
more intelligent and, therefore, more candid view of political 
questions; as the general tone of morals is strengthened, as 
strengthened it is by all these influences, parties come to have 
no policy but to get into power, or to keep in it, for the sake of 
place and patronage. Practical politics is thus becoming the art 
of managing and supporting nominations; and our American 
system of primary nominating assemblies, by which the voter 
has two opportunities of power, one at the caucus and one at the 
polls, seems likely to spread wherever popular election is found, 

It often proves a means of undue minority representation. 
The nominees ordinarily gain their positions by a slender major- 
ity of their own party, and are opposed by the whole of the 
other. Where parties are nearly equal in numbers, their elec- 
tion, therefore, is really contrary to the will of the majority of 
the people, though a sense of party obligation may give them the 
votes of that majority. 

And, on the other hand, this exposing every candidate for 
office to the gauntlet of two votes, one of his political associates, 
and one of the whole people, is no slight guaranty that men no- 
toriously unfit will be set aside in the caucus, or rejected at the 
polls. 

As some barrier to the demands of party, those governments 
where it is strongest, have taken care that their lesser functions 
shall be performed by those who have some special fitness and 
training for it. This training may be done by the government 
or by a private education, but in either case some public examin- 
ation is the test of its success. Offices are no longer sold, or 
given. That ‘‘ public office is a public trust,’’ all governments 
are coming to acknowledge. 

The principles of modern government make new nations con- 
servative, and unsettle old ones. 

In no country in the world is property as secure as it is with 
us. The guaranties of a constitution, now, Mr. Bancroft tells 
us, the oldest in Christendom, have intrenched it against publie 
as well as private attack. The British Parliament, during the 
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last half century, has destroyed vested rights, broken up titles, 
seized private property for private use, in a way that to an 
American seems almost revolutionary. Such legislation is the 
attempt of an old government to adjust itself to new conditions 
of society, by the use of powers that belonged to its old condi- 
tions. It is putting new wine into old bottles. It benefits one 
class and spreads a feeling of insecurity through all. 

It was the want of guaranties against acts like these, that kept 
the ratification of our Federal constitution so long in doubt. Its 
framers guarded the people against unequal or unjust legislation 
by the States, but as against the United States they only pre- 
served the writ of habeas corpus, insured trial by jury in prose- 
cutions for crime, forbade an increase of penalty, after the com- 
mission of the act, and defined the nature and consequences of 
treason. 

The contrast is marked between these scanty securities against 
the unknown powers of the new government they were creating, 
and the warm declaration of the rights of man that at about the 
same time, came from the National Assembly of France. But 
the ideas of ’89 in America, were not the ideas of ’89 in France. 
They were then, where we were in ’76, thirteen years before, 
proclaiming the universal rights of mankind. They had not 
reached the consideration of the particular rights and privileges 
best suited to the condition of their own people. Or, if they 
had reached it, they were not ready for it. 

Our constitution, therefore, has a cold and unshapen look as 
compared with those which France struck off in rapid succession 
in the closing years of the eighteenth century. This was one 
of the most telling arguments of those who opposed its ratifica- 
tion. 

“In this constitution,’’ said Thomas Tredwell, in the New 
York convention of 1788, ** we have departed widely from the 
principles and political faith of ’76, when the spirit of liberty 
ran high, and danger put a curb on ambition. Here we find no 
security for the rights of individuals, no security for the exist- 
ence of our State governments; here is no Bill of Rights, no 
proper restriction of power; our lives, our property, and our 
consciences are left wholly at the mercy of the legislature, and 


he 
of 
he 
for 
£8, 
no- 
the 
nts 
ons 
and 
rent 
nin- 
1, or 
ents 
con- 
with 
tells 
ublic 
the 


888 THE CENTENARY OF MODERN GOVERNMENT. 


the powers of the judiciary may be extended to any degree short 
of almighty.’”? 

And in truth, the people everywhere, with a truer instinct 
than their leaders, saw with surprise that the Bill of Rights 
which they had framed into every State constitution, was want- 
ing here. They gave a hesitating assent to the new scheme, but 
recommended, in language that meant command, that the omis. 
sion should be supplied, and supplied at once. Congress obeyed, 
and the first ten amendments placed the personal rights of the 
American citizen on higher ground than those then or now be- 
longing to any other people. 


But with all this there is no permanence in modern govern 
ment. In its fundamental principles there is; in the proper 
adaptation of them to the needs of each particular community, 
there is not, and there never can be. 

For this very reason, it cannot fasten on the East — on Asia 
or Africa — until untold generations have passed away. Its in- 
stability is radically foreign to their national ideas. They can 
tolerate revolutions of dynasties, but not of laws. 

Japan has signalized the opening years of the second century 
of modern government, by the promulgation of a written con- 
stitution. But it emanates from a single hand, which retains 
still the ultimate sovereignty, as an hereditary and irrevocable 
right, and forbids any future extension or alteration of its pro- 
visions, unless on the proposition of the crown. 

A centenary of modern government is closed. A hundred 
years to come, this association may be called upon to commemo- 
rate its bicentenary. This country, with a population now ex- 
ceeding that of any European power, but Russia, may not im- 
probably have, then, one as large as all of them combined. It 
will have had new perils to meet, a larger life to live, a greater 
work to do. 

Carlyle has said that the true bible for every nation was its 
own history. If so it be, the last books must be better, wiser, 
truer, than the first. There must be a new testament built upon 


1 2 Elliott’s Debates, p. 401. 
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the old— with its broader, freer, higher life. And such, thank 
God, is to us, thus far, our bible of American history. 

We have taken up the ideas of ’89, and advanced them. We 
have taken religious freedom from the national constitution, 
and put it into our State constitutions also. We have widened 
suffrage, improved its methods, set guardsto the power of the ma- 
jority. We have advanced and extended public education. We 
have been loyal to our institutions, faithful to our laws; each of 
us, as he understood them; and when men differed, and hesitated 
in their allegiance between State and nation, by the strong hand 
of war the will of the nation was lifted into acknowledged and un- 
challenged supremacy. It has cost much: years of angry de- 
bate, years of fierce war, millions and thousands of millions of 
money; but it has been done, and there are few to-day who, if 
they could, would have the result reversed. 

We have carried human charity —in its widest sense — farther 
than it was ever pushed in any age or land before. We have 
struck hands with other nations in honest and successful efforts 
to make the whole world better. The slave trade has fallen by 
our aid. International arbitration, in the place of war, has had 
its noblest illustration in the last few yearsof American history. 
The right of choosing one’s own sovereignty — of voluntary ex- 
patriation — we have made, throughout the earth, free to every 
man who has once left his native land. 

Washington, in his inaugural address, a hundred years ago, 
declared that ‘* the destiny of the republican model of govern- 
ment ’’ was ‘‘ justly considered as deeply and perhaps finally 
staked on the experiment entrusted to the hands of the Ameri- 
can people.’” We have fulfilled the solemn trust, and we have 
done more. In leading the way towards good republican gov- 
ernment, we have, almost unconsciously, led the way too toward 
all that is best in modern government of every name. The great 
kingdom, to which we once belonged, is the better because we 
struck for independence and has been glad to copy both from 
our public and our private law. The influence of our institu- 
tions is felt in every country where men read and think. God 
send that in the century to come, this great work of our fathers, 
may be safe in the hands of their children and ours. 
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BY-LAWS OF BENEFIT AND VOLUNTARY SOCIETIES, 


SECTION. 
1. In General. 
2. Power to Adopt. 
8. Limitations on Power to Adopt. 
4. What By-Laws may Regulate. 
5. Must not Discriminate. 
6. Manner of Enacting. 
7. Must be Consistent with Federal and State Constitution and Statutes. 
8. Must be Consistent with Charter and Constitution of Society. 
9. Must be Consistent with Municipal Law. 
10. Must be Consistent with Public Policy. 
1l. Must be Reasonable. 
12, Distinction Between Incorporated and Voluntary Societies. 
18. Reasonable — Illustrations. 
14, ——, Boards of Trade. 
15. ——, Benefit Societies. 
16. ——, Expulsion — Notice. 
17. ——, Sick Benefits. 
18. ——, Restricting Right of Action. 
19. Amendments. 
20. ——, Notice. : 
21. ——, Impairing Contracts — Destroying Vested Rights. 
22. ——, Ex Post Facto. 
23. ——, Suspension and Reduction of Sick Benefits. 
24. Binding Effect. 
25. Waiver of By-Laws by the Society. 
26. Construction and Interpretation. 


§ 1. In Generav. — The articles of incorporation of an incor- 
porated society or association, formed under the general laws of 
a State, constitute its charter and is the fundamental or organic 
law of such society. Limited by, and subject to the Federal 
and State constitutions and laws, this charter determines the 
rights of the members, and is in the nature of a fundamental 
contract in form between the corporators, and in practical effect 
between the association and its members, and which neither 
party is at liberty to violate.1 In an unincorporated or volun- 


1 Bergman v. St. Paul Mutual B. W. Mut. Ins. Co., 87 Pa. St. 207, 217; 
Assn., 29 Minn. 275; Rosenberger v. Morawetz on Priv. Corp., §§ 149, 367. 
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tary society the articles of association correspond to the articles 
of incorporation of an incorporated society and are subject to the 
same limitations.!_ But, as will be seen, these two classes of as- 
sociations do not stand upon precisely the same footing respect- 
ing the visitorial power of courts,’ yet in both property rights 
are alike protected, and when by-laws affect them their legality 
is determined by like rules.® 

By reason of the dual nature of fraternal, voluntary associa- 
tions, benefit societies, and like organizations, in which charity 
and pecuniary benefits are intermingled, numerous complications 
frequently arise difficult of adjustment. Many by-laws, regula- 
tions and conditions are needed which are not required in stock 
companies, and it is necessary and equitable that each person 
who is invested with membership in them should become subject 
to the same obligations towards his associaties that he requires 
from them towards him. 

§ 2. Power to Avorr. — The power of an association to make 
by-laws and rules for its government is usually conferred, either 
in general or express terms, by the act of creation. In an 
incorporated society ordinarily this power is found, either in 
the laws of the State under which it is organized, or in its 
charter or constitution; while in an unincorporated society this 
power generally exists in the articles of association or constitu- 
tion. But in the absence of such provision in the organic law, 
every society possesses inherent power to enact by-laws and 
tules, fixing and regulating its own duties and those of its mem- 
bers, to enable it to accomplish the objects of its creation.‘ 
Such regulations, from the nature of the case, should be left, for 
the most part, to the discretion of the society, as being reason- 


ably supposed to know what is most conducive to its own in- 
terests.5 


1 Bray v. Farwell, 81 N. Y. 600. Corporation of Newcastle, 7 T. R. 
2 See § 12, post. 548; King v. Toppender, $ East, 186; 
* Otto v, Journeymen Tailors, etc., Ang. & Ames on Corp., 3 325; 2 Kent, 
Union, 75 Cal. 308; s.c.17 Pac. Rep. 296; Grant on Corp. 76; 1 Waterman 
417. on Corp., p. 232, § 72. 

* People v. Throop, 12 Wend. (N. 5 Green’s Brices’ Ultra Vires (2d 
Y.) 188, 186; State ex rel.v. Chambers Am. ed.), 15. 
of Commerce, 20 Wis. 71; King 0. 
VOL. XXIII. 59 
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§ 3. Liwrrations upon Power To Apopr. — While this is an 
attribute of every society, still its powers in this respect are not 
unlimited. It may not go beyond the scope or the purposes of 
its organization, nor pass by-laws repugnant to the Federal or 
State constitution,' the general laws, statutory or common,’ nor 
the organic law of the society. Nor may its by-laws and regu. 
lations, or amendments thereto, be ex post facto, interfere with 
vested rights, impair the obligations of contracts,‘ be in restraint 
of trade, or against public policy.5 It is also required that such 
by-laws be necessary and reasonable and consistent with natural 
justice.® 

§ 4. Waar By-Laws may Reeuvate. — As to what subjects 
by-laws may properly cover depends largely upon the nature of 
the particular organization, the objects for which it was formed, 
its articles of association, or charter and constitution.” It may 
be stated, as a general rule, that such by-laws as are necessary 
and convenient for the well being of the particular society and 
the due ordering of its affairs may be enacted and enforced. 
Restricted, as above specified, by-laws may, in general, regu- 
late the current business, as the time, place and manner of hold- 
ing meetings and the election of officers,® the control of the 
society’s affairs by the officers, and that financial officers shall 
provide security for the faithful performance of their duties;* 
provide for the admission, suspension, expulsion ™ and re-instate- 
ment" of members, and in benefit societies, the collection of 
assessments and contributions. They may also fix the amount 
of dues, which must not be too high,” but which must be pro- 


1 See § 7, post. 8 Morawetz on Corp., 33 487, 492. 
2See §§ 7 and 9, post; Seneca ® Savings Bank v. Hunt, 72 Mo. 597; 
County Bank v. Lamb, 26 Barb. 595. s.c, 8 Am. Corp. Cas. 125. : 
3 See § 8, post. 1 Commonwealth v. St. Patrick B. 
4 See 23 21, 22 and 23, post. Assn., 2 Binn. (Pa.) 441; State ». 
5 See 3 10, post; Knights Golden Chambers of Commerce, 20 Wis. 68; 
Rule v. Ainsworth, 71 Ala. 436; Kent 29 Wis. 45; s.c. 4 Am. Corp. Cas, 229. 
v. Mining Co., 78 N. Y. 159; s.c.8 Am. 11 Manson v. Grand Lodge A. 0. U. 
Corp. Cas. 614; Morawetz on Priv. W., 30 Minn. 509; s. c. 16 N. W. Rep. 
Corp., §§ 367,368; Grant on Corp.84,85. 895. 
6 See §§ 11-18, post. % Hibernia F. E. Co. v. Common- 
1 St. Mary’s, etc., Soc. ». Buford’s wealth, 93 Pa. St. 264. 
Admr., 70 Pa. St. 321; s. ¢c. 4 Am. 
Corp Cas. 614. 
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portioned to the objects for which demanded and the require- 
ments of the particular association. By-laws may also regulate 
fines.2 By-laws being rules of a permanent character, duly 
prescribed by the constituted authorities of the particular asso- 
ciation, in order to conduct impartially the combined and mutual 
interests of its members,’ hence, a by-law to be entitled to the 
name must be some regulation which operates upon all members 
alike. Thus, a resolution prohibiting a particular individual 
from inspecting the books of the concern is not a by-law.‘ 

§ 5. Must nor Discriminate. — By-laws must be general and 
apply to all members alike, without discrimination. No member 
can be subjected to conditions and restrictions that do not in like 
manner operate upon all; neither, on the other hand, should 
there be personal exemptions of a general nature from any 
valid regulations that bind the mass of the organization. So 
the by-laws must stand upon their own validity and not upon 
any dispensation granted to members. Members cannot be com- 
pelled to receive as matter of grace anything which is matter of 

ight.5 
a 6. Manner or Enactinc.—In harmony with the reasons 
above suggested, unless expressly restricted, it is implied in the 
organic law of every organization that the majority possess the 
power to prescribe necessary and reasonable by-laws, or rules 
and regulations,® the validity of which, being dependent upon 
the implied agreement giving life to the organization, and there- 
fore, a by-law legally enacted by the majority is as binding upon 


1 The London Tobacco Pipe Makers 
Co. v. Woodroffe, 7 B. & C. 838. 

2Erd v. Bavarian Nat. Aid Soc. 
(Mich.), 84 N. W. Rep. 555; s. c. 11 
Western Rep. 171; Otto v. Tailors, etc., 
Union, 75 Cal. 308; s. c. 17 Pac. Rep. 
217; Grant on Corp., p. 84. 

§ Morawetz on Corp., § 491; Ang. & 
Ames on Corp., § 327. 

* People v. Throop, 12 Wend. (N. 
Y.) 183, 186. 

* People v. Father Mathew’s Soc., 
41 Mich. 67, 69; s. c. 6 Am. Corp. Cas. 
626; Van Poucke v. St. Vincent de Paul 


Soc., 63 Mich. 378; s.c. 29 N. W. Rep. 
863; Poultney v. Bachmann, 31 Hun 
(N. Y.), 49. A mutual insurance com- 
pany cannot lawfully contract, with a 
particular person, to take insurance 
on a different basis than applies to 
other members. Clevenger v. Mut. 
Life Ins. Co., 2 Dak. 114. 

* 1 Bl. Com. 475, 476; Morawetz on 
Corp., §§ 325, 391; Martin v. N. Build- 
ing Assn., 2Coldw. (Tenn.) 418. Com- 
pard State ex rel. v. Chambers of 
Commerce, 20 Wis. 63; State ex rel. o. 
Chambers of Commerce, 47 Wis. 670. 
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all the members as charter provisions.’ But the power may be 
vested by the members in some particular part of the body of 
the society, as, for instance, in the directors or tiustees,? 
Although the charter confers power upon a select body to pre- 
scribe by-laws, respecting specific objects, the society at large 
still has an incidental power to make by-laws as to matters not 
80 specified . 

When authority is given by the charter to make by-laws in 
particular manner, such power must be strictly followed, and a 
by-law differently made is not binding;‘ but if the charter, or 
articles of association are silent on this subject, the society 
may select its own method, and may adopt by-laws as well 
‘* by its own acts and conduct, and the acts and conduct of its 
officers, as by an express vote, or an adoption manifested in 
writing.’’® 

§ 7. Must pe ConsISTENT WITH THE FEDERAL AND Stats 
ConsTITUTIONS AND Statutes. By-laws which conflict with 
either the Federal or State constitution are clearly void, and the 
assent of the members thereto is immaterial. Thus, a by-law 

of a benevolent association, incorporated under the general laws 
of the State of New York, respecting charitable and benevolent 
institutions, which compels each member twice a year to receive 
the holy sacraments of penance and eucharist, and to prove such 
reception before the society, violates both the State and Federal 
constitution respecting religious freedom, and an expulsion for 
its non-observance cannot be sustained. But an expulsion under 
a like provision in the constitution of a similar society, incorpo- 
rated under the laws of Kentucky, was upheld.’ Likewise by- 
laws inconsistent with a State or Federal statute are equally void.’ 


1 Cummings v. Webster, 43 Me. Bac. Ben. Soc., § 80; Banks v. Pinson, 
192, 197; Morawetz on Corp., § 491; 1 58 Miss. 421; s. c. 8 Am. Corp. Cas. 
Waterman on Corp., p. 233, § 73. 69; Lockwood v. Mech. Nat. Bk., 9 

2 Rex v. Spencer, 3 Burr. 1827; Rex R. I. 808; 4 Am. Corp. Cas. 140. 

v. Head, 4 Burr. 2521; Ex parte Will- 6 People ex rel. v. St. Francis Ben. 
cocks, 7 Cowen, 402. See § 14, post. Soc., 24 How. Pr. (N. Y.) 216. 

3 Per Parke, B., 16 M. & W. 228. 1 Hitter v. St. Aloysius Soc. (Ky); 

4 Dunston v. Imperial Gas, etc., 27 Alb. L. J. 431. See Matt o. Roman 
Co., 3B. & A. 125; Lockwood v. Catholic, etc., Soc., 70 Iowa, 455. 
Mech. Nat. Bk., 9 R. I. 308. 8 Raub v. Relief Assn., 3 Mackey 

* Ang. & Ames on Corp., § 828; (D.C.), 68; Governor, etc., v. Amer 
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Thus, where the statute, under which a corporation is organ- 
ized, requires a majority of the trustees to do a corporate act, a 
by-law authorizing a vacancy in the office of a trustee to be filled 
by a less number than a majority is void.'' So, where the statute 
designates the class of persons to be benefited, a by-law cannot 
legally permit other persons than those specified to become bene- 
ficiaries.? 

§ 8. Must Be ConsISTENT WITH CHARTER AND CONSTITUTION 
or THE Soctety.—A corporation being a mere creature of the 
law, possessing only such powers as are conferred upon it by 
its charter, either expressly or impliedly, as necessary in strict 
furtherance of the objects of its creation, hence it follows that 
its by-laws must be consistent with its charter * and constitution.‘ 
Thus, where the by-laws of a mutual insurance company obligate 
it to pay benefits to the heirs of a member, or such person as he 
may direct by his will, such beneficiaries being outside of the 
class nominated in the charter, they are void. So, by-laws of 
these societies which attempt to cut off or limit the right of the 
members to designate beneficiaries named in the charter, are 
equally void.© Nor may by-laws narrow the meaning of the 
articles of association; hence, where articles prescribe the con- 
ditions of membership, no additional restrictions can be imposed 
under by-laws without amending such articles.’ And where the 
charter of a mutual benefit society provides for specific assess- 
ments to pay losses and expenses, a by-law requiring the’mem- 
bers to pay an annual deposit, in advance, each year, in lieu 


can Art Union,7 N. Y. 228; Bank v. McLeman (Tenn.), 6 Ins. Law Jour- 
Lanier, 11 Wall. 369; Bullard v. Bank, nal, 124; Diligent Fire Co. v. Com- 
18 Wall. 589. monwealth, 75 Pa. St. 291; Morawets 
1 State ex rel. v. Curtis, 9 Nev.325; on Corp., § 494. 
3.c.5 Am. Corp. Cas. 509. ; 4 Powell v. Abbott, 9 Weekly Notes 
* Price v. Knights of Honor, 68 of Cases, 231. 
Tex. 361; s. c. 4S. W. Rep. 633; > Kentucky Masonic Mut. Life Ins. 
American Legion of Honor v. Perry, Co. v. Miller’s Admr., 13 Bush (Ky.), 
140 Mass. 580. See Baldow v.Gile, 50 489. 
Wis. 614; McClure v. Johnson, 56 ® Raub v. Relief Assn., 3 Mackey 
Towa, 620. : (D. C.), 68. 
5 Ins. Co. v. Harvey, 45 N. H. 292, ™ Stewart v. Father Mathew’s Soc., 
399; Equitable Life Assurance Co. v. 41 Mich. 64, 73. 
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thereof, is void. But where the charter of a religious corpora- 
tion expressly confers the right to vote upon all persons who 
have been members of the church twelve months preceding the 
election, a by-law which denies the elective franchise to those 
whose pew rents have been more than two years in arrears is 
legal, for the reason that such a by-law is manifestly for the 
good of the corporation, and excludes no person from voting 
unless in default in a matter essential to the support of the 
ehurch.? 

§ 9. Must Be Consistent Municrpa Law. — For obvi- 
ous reasons by-laws must not be inconsistent with the general 
municipal law. Thus, where the ceremony of expulsion consists 
in suspending the delinquent from the wall by means of a cord 
fastened about the waist, inflicting it upon one who resists, consti- 
tutes an assault and battery —the by-law affording no protec- 
tion.’ 

§ 10. Musr se Consistent Pustic Poxicy. — Although 
by-laws may not controvert any rule of positive law, yet, if in 
their operation, they would injure the public, or contravene any 
established interest of society, or unreasonably restrain business 
freedom,‘ or conflict with the morals of the times,® they are in- 
valid. The adjudications afford a few illustrations of these prin- 
ciples. Thus, a by-law by which trustees are to hold office for 
life is void. So, a by-law expelling a member for accepting an 
appointment, or performing services at a less sum than that of the 
schedule of fees of a medical society, is against public policy and 
void.’ So, a by-law of a trade union which forbids a member 
from working at his trade at such prices as he chooses to accept, 
and which compels him to join in a ‘‘ strike,’’ by punishing him 
for refusing so to do, is also against public policy, and cannot be 
sustained; * but by-laws of such organizations prohibiting mem- 


1 State ex rel. v. Monitor Fire 
Assn., 42 Ohio St. 555. 

2 Commonwealth v. Cain, 5 Serg. & 
R. (Pa.) 510, 513. 

3 State v. Williams, 75 N. C. 134. 

4Dunham v. Trustees, etc., 5 
Cowen, 462; Society of Gunmakers v. 
Fell, Willes’ Rep. 384. See § 18, post. 


5 State v. Standard Life Assn., 38 
Ohio St. 281. 

6 State v. Standard Life Assn., 38 
Ohio St. 281. 

7 People v. Medical Soc., 24 Barb. 
(N. Y.) 570. 

® People v. N. ¥. Benev. Soc., 8 
Hun (N. Y.), 361; s. c. 6 Thomp. & 
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bers from instructing outsiders in the particular trade, without 
express permission from the lodge, have been adjudged legal.* 
A by-law of a benefit society providing that, upon the death of 
a member, a certain amount of the contributions raised shall be 
paid to the two members who may, by chance, hold certificates 
of membership, next above and below that of the deceased, is in 
the nature of a wagering contract and illegal.? An association 
eannot by its by-laws subject itself and its members to a foreign 
jurisdiction. Accordingly it has been held, that a society or- 
ganized under the laws of Michigan could not suspend a member 
for a refusal to pay assessments made under the order of the 
supreme lodge incorporated under the laws of Kentucky and not 
subject to Michigan courts.* 

§ 11. Must pe Reasonas_e. — By-laws must not be unequal, 
oppressive, vexatious, or detrimental to the interests of the so- 
ciety. The law requires that they be reasonable, and adapted 
to the purpose of the particular society.° Yet the unreasonable- 


ness must be perfectly clear before the by-laws will be declared 
void. The reasonableness of a by-law depends chiefly upon its 


necessity, yet its necessity need not be recited, for this is im- 
plied; ? therefore, the nature of the particular association, and 
the objects for which it was formed will be controlling elements . 


Cook, 88. See Farrer v. Close, L. R. 
4Q. B. 602; Otto v. Journeymen Tail- 
ors, etc., Soc., 75 Cal. 308; s. c 17 
Pac. Rep. 217. 

1 Snow v. Wheeler, 113 Mass. 179, 
185. See Walker v. Cronin, 107 Mass. 
555, 564; Carew v. Rutherford, 106, 
Mass. 1, 14; Commonwealth v. Hunt, 
4 Met. (Mass.) 111, 134; People v. 
Fisher, 14 Wend. (N. Y.) 9; Steve- 
dore Assn. v. Walsh, 2 Daly (N. Y.), 13 
Rigby v. Connol, L. R. 14 Ch. Div. 482. 
See Grant on Corp., pp. 83, 84. 

2 Golden Rule v. People, 118 IN. 
492. See People v. Golden Rule, 114 
Ill. 84; Ins. Co. v. Hogan, 80 Ill. 35; 
State v. Standard Life Ins. Co., 38 Ohio 
St. 281. 

5 Lamphere v. Ancient Order of U. 
W., 47 Mich. 429, 430. See Allnut v. 


Subsidiary High Court, 62 Mich. 110; 
State ex rel. v. Miller, 66 Iowa, 26. 
See § 18, post. 

4 People v. Throop, 12 Wend. (N. 
Y.) 183, 186; Lynn v. Freemansburg 
B. & L. Assn., 117 Pa. St. 1; 8. c. 11 
Atl. Rep. 537. 

5 Allnut v. Subsidiary High Court, 
62 Mich. 110; State v. Merchants Ex- 
change, 2 Mo. App. 96; Fritz v. Muck, 
66 How. Pr. 74; Cartan v. Father 
Mathew’s Soc., 3 Daly (N. Y.), 22; Peo- 
ple v. Medical Soc., 34 Barb. (N. Y.) 
570; Ang. & Ames on Corp., § 347. 

6 State ex rel. v. Merchants’ Exch., 
2 Mo. App. 96; Hibernia Fire Engine 
Co. v. Commonwealth, 93 Pa. St. 264. 

7 Coats v. New York, 7 Cowen, 585; 
Tuttle v. Walton, 1 Ga. 43. 
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in determining this question. What might be proper in the cage 
of a social club might be unreasonable if adopted by a benevolent 
organization.! So, a by-law that might be reasonable in a relj- 
gious society might be improper in a benefit association. 

§ 12. Distinction Between INCORPORATED AND VOLUNTARY 
Societies. — In considering the reasonableness of by-laws, it is 
necessary to observe the distinction between incorporated and 
unincorporated or voluntary societies. It has been held that, in 
respect to the latter organizations, created for the advancement 
of religion, morals, social principles or amusement, where no prop- 
erty interest is involved, the court has no visitorial power and 
cannot determine whether their by-laws are reasonable or unrea- 
sonable, but that the only question which it can determine is 
whether they have been adopted in the way which has been 
agreed upon by the members.? Hence, it is said that the power 
of such associations to make and enforce by-laws is unlimited, 
and the court will not interfere if they violate no law of the State, 
or nation, are not against public policy, and its members have no 
property in their membership which the law can protect; * but 
when they become incorporated their acceptance of a charter 
subjects them to the supervision of the proper legal authorities,’ 
although the only pecuniary interest involved is the member- 
ship —the property inthe franchise. Yet an Illinois case denied 
the right of the court to interfere in the enforcement of a by-law 
of an incorporated board of trade, organized solely for the pur- 


1 Bac. Ben. Soc., § 85. 

2 Kehlenbeck v. Logeman, 10 Daly 
(N. Y.), 447; Poultney v. Bauchmann, 
10 Abb. N.C. 252. See Grosvenor v. 
United Society of Believers, 118 Mass. 
78; Sperry’s Appeal, 116 Pa. St. 391; 
s.c. 8 Cent. Rep. 215; s. c. 9 Atl. Rep. 
478. 

3 People v. Board of Trade, 80 Il. 
184, 187; 6 Am. Corp. Cas. 365. This 
case is criticised by State ex rel. v. 
Milwaukee Chambers of Commerce, 
47 Mich. 680. See also People ex rel. 
v. Board of Trade, 45 Ill. 112; Sturges 
v. Board of Trade, 86 Ill. 441; 6 Am. 


Corp. Cas. 401; Baxter v. Board of 
Trade, 83 Ill. 146. 

4 State ex rel. v. Georgia Medical 
Society, 38 Ga. 608, 626; Faller #. 
Plainfield Academic School, 6 Conn. 
532, 544, 545. See § 20, post. : 

5 Fuller v. Plainfield Academic 
School, 6 Conn. 544, 545. 

6 State ex rel. v. Georgia Medical 
Soc., 88 Ga. 608, 626; People v. Medi- 
cal Society, 32 N. Y. 187; 2 Bl. Com. 
21; 3 Kent’s Com. 458; Finch’s Laws, 
164; Brine v. Board of Trade, 2 Am 
Law Rec. 268. 
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pose of promulgating high moral principles in the transaction 
of business,! but this is not sound law.? 

Because an association is formed to promote benevolence and 
charity it is not thereby exempted from visitorial power of courts. 
Thus, a voluntary, mutual benefit society may be, and doubtless 
is, benevolent and charitable in a great degree, but it is not a 
benevolent organization in the sense of dispensing benefits 
without compensation. The consideration which the order 
receives is the dues and assessments paid by its members and in 
return it promises them pecuniary benefits, hence in respect to 
the contract to pay benefits it is an insurance company. The 
benefits constitute the property rights of the members and are 
subject to the protection and control of the courts.’ ‘ 

§ 13. ReasonaBLE — ILLustrations. — By-laws requiring 
members to perform .absurd acts, of no benefit to them or the 
society, are clearly unreasonable and void.* Associations are en- 
titled to the services of their members, hence by-laws regulating 
and enforcing such services are legal, provided, of course, they 
come within the proper limits.> By-laws giving control of funds 
to members in good standing are reasonable. But by-laws im- 
posing cumulative fines, have been held oppressive, extortionate, 
and unreasonable.” By-laws may fix fines, and it is not neces- 
sary that the exact amount should be stated, but there must be 
a definite limit within which such fines may be imposed, for this 
matter should not be left to the uncertain determination of the 


1 People ex rel. v. Board of Trade, 
80 Ill. 134; s. c. 6 Am. Corp. Cas. 365. 

2 State ex rel. v. Chambers of Com- 
merce, 47 Wis. 680; Eleemosynary 
Corporations differ from others with 
respect to the power to make by-laws; 
Dartmouth College v. Woodward, 4 
Wheat. 660; Phillips Academy v. King, 
12 Mass. 546; Phillips v. Bury, 1 Ld. 
Raym. 8; 1 Waterman on Corp., p. 
235, § 78. 

® Bauer v. Samson Lodge, etc., 
102 Ind. 262; s. c. 15 Ins. L. J. 81; 
Dolan v. Good Samaritan, etc., 128 
Mass. 437; Elkhart Mut. Aid, etc., v. 


Houghton, 98 Ind. 149; s.c. 15 Ins. L. 
J.97; Supreme Lodge, etc., v. Schmidt, 
98 Ind. 374; State v. Nichols (Iowa), 41 
N. W. Rep. 4; May on Ins., § 550a. 
See the able opinion of Judge Thomp- 
son in Mulroy v. Knights of Honor, 28 
Mo. App. 463. 

4 Ang. & Ames on Corp., § 348. 

5 Ang, & Ames on Corp., § 352. 

® Brown v. Stoerkel (Mich.), 41 N. 
W. Rep. 921. 
7 Lynn v. Freemansburg B. & L. 


Assn., 107 Pa. St. 1; 8. c. 11 Atl. Rep. 
537. 
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particular body to whom authority of enforcement has been 
delegated; as, for instance, the board of directors or trustees! 
A by-law which provided that, upon the annual election of off. 
cers of the association, they should provide a dinner, and that 
each brother, whether present or absent, should pay his propor. 
tion of the expense, under a penalty, has been adjudged reasona- 
ble.? But a by-law which provides that two members of the 
society shall be annually chosen stewards who shall provide 9 
dinner for the masters, warden and assistants, under penalty, is 
bad, because it does not appear wherein the dinner advances the 
jnterests of the society, as it may be only for good-fellowship, 
‘* But if it had been to make. the dinner to the end that, the 
company might assemble and choose officers, or anything for the 
benefit of the corporation, it had been well enough. But in the 
case of an old corporation by prescription, a by-law to makea 
customary feast has been held good.’’* So, it has been held 
that a by-law providing that the steward shall furnish a dinner 
for certain members of the company on a stated occasion, with 
an allowance for so doing, or pay a fine, or excuse himself by 
swearing that he is not worth the cost of the dinner, is bad, for 
the same reason; also, because of ‘* the impolicy of multiply- 
ing oaths, which ought not to be administered except on solemn 
occasions for the purposes of justice.’’ 4 

§ 14. ReasonaBLe — Boarps or Trape. — A by-law of a board 
of trade prohibiting members from gathering in any public place 
in the vicinity of the exchange rooms and forming a market for 
the purpose of making trade, or contracts for the future deliv- 
ery of grain or provisions, before the time fixed for opening 
the exchange rooms for general trade, or after the time fixed 
for closing the same, daily, and delegating its enforcement to 
the board of directors by dicipline, fine or expulsion for its 


1 Grant on Corp., p. 84; Bac. Ben. 4 The court also thought that it 
Soc., § 88; Stevedore Assn. v. Walsh, would be a humiliation to the steward 
2 Daly, 114. See § 16, post. if he should be required to swear that 

2 Gee v. Wilden, Lutw. 1320, 1324. he was so poor that he could not fur- 

8The Masters & Company of nishadinner. Carter v. Sanderson, 6 
Framework-Knitters v. Green, 1 Ld. Bingh. Rep. 79, 90. 

Raym. 113, 114. 
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violation, has been held valid. But where the charter contains 
no express provision conferring upon the board the power of 
expulsion, a by-law so providing is void, for the power of 
expulsion exists in the body corporate,’ and cannot be delegated 
except by special provision.* So, a by-law of a stock exchange 
providing that the seat of an insolvent shall be sold and the pro- 
ceeds distributed first among his creditors within the exchange, is 
valid, and the residue only is assets under a bankrupt or insol- 
vent law; ‘* or that a seat may be sold on failure of its owner to 
comply with any contract within a specified time ;° or, when a 
member shall be found guilty of a failure to gomply promptly 
with the terms of any contract, either verbal or written, he shall 
be expelled, even though such contract may be void by the 
statute of frauds. A by-law prohibiting smoking in the ex- 
change rooms during business hours, has been adjudged reasona- 
ble.’ 

§ 15. ReasonaBLE — Benerit Societies. — The reasonable- 
ness of by-laws of benefit societies, as in similar organizations, is 
tested by their necessity, in order to promote the objects of the 
organization. As above stated, by-laws may regulate dues, still if 
they are fixed higher than the interests of the particular society 
require, such by-laws are unreasonable and void.* Rules as to 
change of beneficiary are usually contained in the charter or 


1 State ex rel. v. Milwaukee Cham- 
bers of Commerce, 47 Wis. 670. See 
Goddard v. St. Louis Mer. Exch.9 Mo. 
App. 290; 78 Mo. 609. 

2 Bac. Ben. Soc., § 100; Evans v. 
Philadelphia Club, 50 Pa. St. 107. See 
Hussey v. Gallagher, 61 Ga. 86, 92. 

8 State ex rel. v. Chambers of Com- 
merce, 20 Wis. 63; Brine v. Board of 
Trade, 2 Am. Law Rec. 268. Weber v. 
Zimmerman, 22 Md. 156; Green v. 
African M. E. Society, 1 Serg. & R. 
%4; White v. Brownell, 2 Daly, 329. 
See Manning v. San Antonio Club, 63 
Tex. 166, 171. 

* Hyde v. Woods, 94 U.S. 523; 8. c. 
2 Saw, 655; Thompson v. Adams, 12 
Phila. 484. See Habenicht v. Lissack 


(Cal.), 28 Cent. L. J. 441 and note, p. 
444, 

5 Moxey’s Appeal, 9 W. N.C. 441. 

6 Dickenson v. Chambers of Com- 
merce, 29 Wis. 45; s. c. 4 Am. Corp. 
Cas. 229. See People v. Chicago Board 
of Trade, 40 Ill. 112; People v. N. Y. 
Commercial Assn., 18 Abb. Pr. 271-279; 
Goddard v. Merchant’s Exchange, 9 
Mo. App. 290; s. c. 78 Mo. 609. See 
also § 18, post. 

7 Albers v. Merchant’s Exch. of St. 
Louis (St. Louis Cir. Ct). (Unpub- 
lished.) 

® Hibernia Fire Engine Co. v. Com- 
monwealth, 93 Pa. St. 264; London 
Tobacco Pipe Makers Co. v. Wood- 
offe, 7 B. & C. 838. 
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constitution,’ yet reasonable rules respecting this subject may 
be contained in by-laws.? And a by-law is valid and reasonable, 
which provides that if the insured misrepresents his habits as to 
the use of intoxicants, the board of directors, upon hearing, may 
drop such name from membership, and the action of the board 
upon such charge is conclusive and res adjudicata, and it cannot 
afterwards be raised in a suit on the policy.* So, a by-law is 
reasonable which declares that any member who shall voluntarily 
enlist as a soldier, or become a seaman or mariner, shall lose his 
membership. So by-laws which deny benefits when drunken- 
ness, debauchery, fighting, dueling, and other disgraceful prac- 
tices are the cause of disease or death, are reasonable,® for 
members have not only a right to choose their associates, but 
to stipulate also for the power to prohibit their indulgence in 
those vices and crimes which mutiply disease and death among 
them and thus diminish the general fund. It is not the pur- 
pose of such by-laws to regulate behavior. Were that their true 
character it might be said with reason that it is not the pur- 
pose of such societies to regulate conduct, for that must be 
left to divine and human laws. But such by-laws strike only at 
those acts which are the cause of death and disease. In sus- 
taining such a by-law, the Supreme Court of Pennsylvania 
said: ** It will be difficult to construct an argument against its 
reasonableness. The law commends and fosters all institutions 
which lead to the practice of virtue. The motive it presents to 
good conduct is worthy of notice. What more powerful incen- 
tive than a knowledge on the part of the member that a 


1 McDonald v. Supreme Council, 3 Jones v. Nat. Mut. Ben. Assn. 
etc. (Cal.), 20 Pac. Rep. 41; Union (Ky.), 2S. W. Rep. 447. 
Mut. Aid Assn. v. Montgomery, 38 N. 4 But joining a volunteer corps and. 
‘W. Rep. 588. serving in the Mexican war, does not 
2 Coleman v. Knights of Honor, 18 authorize an expulsion under such & 
Mo. App. 189; Highland v. Highland, by-law: Franklin Ben. Assn. v. Com- 
13 Ill. App. 570; Splawn v. Chew, 60 monwealth, 10 Pa. St. 357. But see 
Tex. 532; Nat. Mut. Aid Society v. Beneficial Society, 10 Phila. 191; 30 
Lupold, 101 Pa. St. 111; Vollman’s Leg. Int. 85. 
Appeal, 92 Pa. St. 50; Hellenberg v. 5 St. Mary’s Ben. Soc. v. Buford’s 
Dist. No. 1,1. O. of B. B., 95 Adm., 70 Pa. St. 821; s. c. 4 Am. 
580. Eng. Corp. Cas. 125. 
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course of debauchery and crime cuts him off from relief?’’* 
And arule that a violation of a pledge of total abstinence by 
a member of ilself shall result in a suspension and a deprivation 
of all rights of membership, is a reasonable regulation, where 
the fundamental principle of the order is to prevent its members 
from using intoxicating liquors; and in an action on the benefit 
certificate, it is not necessary, in order to set up a forfeiture of 
such certificate, to prove that the assured was suspended or ex- 
pelled from the order.? 

A by-law which demands a physician’s certificate as a pre- 
requisite to receiving sick benefits is reasonable.* And in a par- 
ticular railroad relief association, it has been held that a by-law 
which requires a release from damages against the company, as 
a condition precedent to receiving the death benefit, is reason- 
able! But a by-law which provides that any member who shall 
be three or more months in arrears shall be deprived of sick bene- 
fits for three months after liquidating his account, is unreason- 
able, because it subjects the member to a quasi-penalty after the 
payment of his dues and the performance of his duty, and for a 
prospective period of three months. The deprivation to which 
he is subjected is, therefore, based upon the omission of a duty 
which he has discharged. The court declared that the by-law 
was not only unreasonable, ‘‘ but oppressive and detrimental to 
the interests of the corporation, and one which being fully un- 
derstood, it seems would prevent persons from becoming mem- 
bers of the society.’’> So, a by-law of a benevolent society or- 
ganized to raise a fund to relieve its members in case of sickness 
and misfortune, as well as for the relief of distressed Irishmen 


1 Id. 4 Fuller v. Baltimore & Ohio Em- 

* Royal Templar v. Curd, 111 Ill. ployes R. Assn., 67 Md. 433; s. ¢. 19 
284; 8. c. 14 Ins. L. J. 84; Hogins v Am. & Eng. Corp. Cas. 43; s. c. 17 
Supreme Council, etc. (Cal.), 18 Pac. Ins. L. J. 204; s. c. 10 Atl. Rep. 237; 
Rep. 125; Smith ». Knights of Father State v. B. & O. R. R. Co., 36 Fed. 
Mathew, St. Louis Ct. App. Mch. Rep. 655; Ordens v. B. & O. RB. R. Co., 
Term, 1889. 35 Fed. Rep. 715. 

* Harrington v. Workingmen’s Ben, 5 Cartan v. Father Mathew’s Society, 
Assn., 70 Ga. 340; s.c.¢ Am. & Eng- 8 Daly CN. Y.), 20. 
Corp. Cas. 651; Dolan v. Good Samari- 
tan, 128 Mass. 437. 
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emigrating to the United States, which provides for expulsion 
for the vilification of fellow-members, is unreasonable, because 
such offense is totally unconnected with the affairs of the so- 
ciety, and therefore its punishment cannot be necessary for the 
good government of the corporation. ‘So far from it,’ re. 
marked the court, ‘* that it appears to me, that taking cognizance 
of such offenses, will have the pernicious effect of introducing 
feuds into the bosom of the society, and interrupt the transaction 
of business.’’* Unquestionably, by-laws may prescribe a reason- 
able time within which dues and assessments shall be paid, on 
penalty of suspension and forfeiture of benefits, as within 
thirty days from notice of assessment ;? but when they so pro- 
vide, the notice of the assessment must be sent within a reason- 
able time from its date, or the time will not be estimated from such 
date.* Regulations which make the non-payment of assessments 
for a given period after notice operate as a suspension ipso facto 
of the delinquent member are reasonable, aud it is not necessary 
that the suspension should be judicially determined by any judica- 


tory of the order. 


§ 16. ReasonaBLe — Exputsion — Notice. — The limits of 
this article preclude a full discussion of the rights, powers and 
duties of associations respecting expulsion. Indeed, expulsion 
does not properly come withinits purview. Such cases as turn 
wholly upon by-laws have been examined and cited throughout, 
in conformity with the analysis adopted. In anticipation of, and 
as an answer to the query why expulsion has not been treated at 
large herein, let it suffice to observe that, in the main, the ac- 
cumulated adjudications rest wholly, or partly upon the powers 
conferred by the charter, or those existing in the statutes under 
which the particular society has been organized, or in such 


1 Commonwealth v. St. Patrick’s Assn., 70 Tex.—; 8. c. 8S. W. Rep. 
Ben. Soc., 2 Binney (Pa.), 441. See 6516. 
Allnutt v. Subsidiary High Court, 62 8 Stanley v. N. W. Life Assn., 8 
Md. 110; Gilbert v. Crystal Fountain Fed. Rep. 75. 
Lodge (Ga.), 4S. W. Rep. 905; Mulroy * Borgreafe v. Knights of Honor, 22 
». Knights of Honor, 28 Mo. App. Mo. App. 127; Benefit Society v. Bald- 
463. win, 86 Ill. 479; Rood v. Ben. Assn. 81 
2 McDonald v. Ross Lewin, 29Hun Fed. Rep. 62. See also cases in note 
(N. Y.), 87; McCorkle v. Tex. Benev. 2, p. 903. ; 
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society’s constitution or those powers which spring from the gen- 
eral rules of law applicable, rather than upon its by-laws. By- 
laws of social clubs in so far as they vest in a majority the power 
of expulsion for minor offenses, as striking a fellow member 
while in the club-room, are void, and expulsions made under 
such by-laws will not be sustained in courts of justice. A by-law 
cannot enforce payment of a penalty by declaring that the offender 
shall be excluded from participation in the profits of the corpo- 
ration until he pays the penalty; ‘* for such a confiscation is in 
the nature of a forfeiture, and therefore inadmissible ina by- 
law.” 2 By-laws which provide for expulsion without notice to 
members and an opportunity to be heard on the charges prefer- 
red, have been declared unreasonable.* In a Michigan case it 
was said that, it was abhorrent to all reason and justice to allow a 
forfeiture to be enforced on an alleged default without notice and 
hearing, and an opportunity on the part of the member to be 
heard. But some cases hold that where no property rights are 
involved expulsion may be enforced without notice,® yet it must 
be at a regular meeting of the society. Thus, in a Texas case, 
expulsion without notice from an incorporated society formed 
to promote literature, social intercourse, etc., was sustained, 
where it appeared that the only property right of the club con- 


1 Evans v. Phila. Club, 50 Pa. St. 
107. But see Manning v. San Antonio 
Club, 63 Tex. 166,171; 8s. c. 51 Am. 
Dec. 639. 

2 Grant on Corp. 85; Adley v. Reeves, 
2M. & Selw. 60; Gunmakers’ Co. v. 
Fell, Willes, 390; Brieswick v. Mayor, 
etc., 51 Ga. 639; Pulford v. Fire Dept. 
of Detroit, 38 Mich. 458; Cahill v. K, 
M. Ins. Co., 2 Dougl. (Mich.) 124, 188; 
1Dillon on Mun. Corp., § 345; Alberts 
2.St. Louis Merchants’ Exchange (St. 
Louis Cir. Ct., No. —, unpublished); 
Bac. Ben. Soc., § 88; Riddell v. Har- 
mony Fire Co., 8 Phila. 310. 

® Fritz v. Muck, 62 How. Pr. (N. Y.) 
69; People ex rel. v. St. F. Ben. Soc., 
How. Pr. (N. 216; Wachtel 
Noah Widow’s, etc., 84 N. ¥.28; Com- 


monwealth v. Pa. Ben. Assn., 2 Serg. 
& R. 141; Erd ov. Bavarian, etc. Assn. 
(Mich.), 34 N. W. Rep. 555; s.c. 11 
Western Rep. 171; Roehler v. Mech. 
Aid Soc., 22 Mich. 89; Commonwealth 
v. German Soc., 15 Pa. St. 251; Queen 
v. Saddlers’ Co., 10 H. of L. Cas. 404; 
Ang. & Ames on Corp., § 360; Wood ». 
Woad, L. R. 9 Exch. 190; 10 Eng. R. 
(Moak) 372. 

4 Pulford v. Fire Dept., 31 Mich. 
458, 465. See Mulroy v. Knights of 
Honor, 28 Mo. App. 463, and cases 
cited. 

5 See McDonald v. Ross-Lewin, 29 
Hun (N. Y.), 87; Gooch v. Assn. of 
Aged Females, 109 Mass. 558. 

® Medical Soc. v. Weatherby, 75 Ala. 
248. See Bac. Ben. Soc., 3 101. 
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sisted of the furniture of the rooms. The by-law under which 
the expulsion took place provided, that ‘* any member shall for. 
feit his membership to the club whose conduct shall be pro- 
nounced by a vote of a majority of the board of directors present 
at a meeting, to have endangered the welfare, interest or char- 
acter of the club.’’' But it is not easy to see how this casecan 
be sustained on principle, for clearly membership in an incor- 
porated association is a property right — a franchise,’ and ought 
not to be taken away without notice and an opportunity to be 
heard.® 

§ 17. ReasonaBLe — Sick Benerits. — Specific regulations 
respecting sick benefits are necessary in all societies which confer 
them, and particular by-laws providing for sick committees, to 
investigate, report, etc., have been sustained. Thus, a by-law 
authorizing the appointment of six members, to constitute s 
‘* sick committee ’’ to investigate and determine whether or not 
a member is entitled to sick benefits, and providing that these 
members shall be ‘‘ the only and final deciders thereof,”’ was 
pronounced reasonable. The court observed: ‘* It is necessary 
that there should be some mode of determining the question of 
when relief should be given and denied, and the method pro- 
vided in the by-law seems well adapted to the circumstances and 
needs of such a society. There is nothing oppressive in the 
terms of the by-law, and it contains nothing which the policy of 
law forbids. If it is enforced in good faith and with impartial- 
ity, which the members pledge themselves to do, it must result 
in benefit to sick members, and at the same time protect the 
funds of the society from depletion by the undeserving.” * In 
sustaining a like by-law, it was remarked in a New York case: 
‘The degree of sickness or inability was in the very nature of 
the case an open and indefinite matter. How much departure 


1 Manning v. San Antonio Club, 63 4 Van Poucke v. St. Vincent de 
Texas, 166, 171; s.c. 51 Am. Dec. 639. Paul Soc., 63 Mich. 378; s. c. 29 N. 
But see Brine v. Board of Trade, 2 W. Rep. 863; s. c. 6 Western Rep. 83; 
Am. Law Rec. 268; Wood v. Wooad,L. 8. c. 16 Ins. L. J. 142; Sassenscheldt 
R. 9 Exch. 190; 10 Eng. R. (Moak) vv. Fresco Painters, etc., Union, 1 Cy. 
372. Ct. Rep. (N. Y.) 8; Society, etc. ® 

2 See § 12, ante. Commonwealth, 52 Pa. St. 125. See 

8 See 2 15, ante. § 23, post. 
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from the standard of full health would be necessary, or what the 
standard should be, or what would constitute inability to labor, 
would in many cases be very difficult to determine by any legal 
rules. The propriety, therefore, if not the necessity, of leaving 
this matter to be determined by the society or committee ac- 
cording to its own rules, assented to by all its members is, to 
my mind, very apparent. And as long as the society and its 
committee acted in good faith without fraud, their determination 
should be deemed conclusive.’’! And a by-law which provides 
that the board of trustees shall examine all claims for sick bene- 
fits, and that no money shall be paid out except upon such 
board’s order, is reasonable, and a member cannot maintain an 
action for sick benefits until the trustees have been given an op- 
portunity to investigate and report upon the claim.? So, where 
a by-law merely provides that the officers of the society shall 
withhold benefits when intemperance, debauchery, fighting, duel- 
ing, or other disgraceful practices are the cause of disease or 
death, it is reasonable, being merely a direction to the officers, 
and not a final determination of the rights of the member, for if 
he or his beneficiary deny the alleged ground upon which the 
officers act there is nothing in the by-law which prevents a call 
for the determination of the question by a proper trial in the 
society. 

§ 18. ReasonasLe — Restricting Rieut or Action. — There 
isa conflict in the decisions as to the validity of by-laws estab- 
lishing judicial bodies within the society, to pass upon claims 
for benefits, questions of suspension, expulsion, etc., and making 
their decisions final, or a necessary condition precedent to insti- 
tuting action. Some cases hold that the society may prohibit 
actions altogether, and make its decisions final; others that the 
society may not materially restrict the right of appeal to the 
courts. Such provisions are usual in boards of trade, stock 


) Fritz ». Muck, 62 How. Pr. (N. 3 St. Mary’s Benev. Soc. v. Burford, 
Y.) 69, 74, 75. See Cincinnati Lodge 70 Pa. St. 821; s.c. 4 Am. Corp. Cas. 
». Littlebury, 6 Cinn. Law Bul. 237; 125. See 3 15, ante, also § 26, post. 
Mohawk Lodge v. Wentworth, 4 Cinn. 4 White v. Brownell, 2 Daly (N. Y.), 
Law Bul. 513. See § 20, post. 329; s.c.4 Abb. Pr. (N. s.) 162; Sin- 

*Ribinson v. Irish-Am. Benev. gerly’s Admr. v. Johnson, 3 Weekly 
Assn., 67 Cal. 135. Notes of Cases, 541; Scott v. Avery, 5 

VOL. XXIII. 60 
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exchanges, etc.,! and they are found in the by-laws of beneft 
societies, and have been sustained on the ground that these go. 
cieties are private beneficial institutions operating upon the mem. 
bers only, who for reasons of policy or convenience, affecting 
their welfare, and perhaps their existence, adopt rules for their 
government, to be administered by themselves, to which every 
person who joins them assents; and because they require the 
surrender of no rights that a man may not waive, and are obli- 
gatory on him only so long as he chooses to recognize their 
authority.? Such by-laws derive their force from assent, either 
actual or constructive.® 
On the other hand, it is held that societies may prescribe rules 
as to procedure in enforcing claims, and may require appeals to 
superior bodies before instituting suit, but they cannot entirely 
take away the right to invoke the aid of courts in enforcing claims 
existing in favor of their members upon contract.‘ In a New York 
case it was said, that, ‘* to create a judicial tribunal is one of the 
functions of the sovereign power; and although parties may al- 
ways make such tribunals for themselves, in any specific case, by 
- submission to arbitration, yet the power is guarded by the most 
cautious rules. * * * It would hardly accord with this 
scrupulous care to secure fairness, in such cases, that parties 
should be held legally bound by the sort of engagement that ex- 
ists here, by which the most extensive judicial powers are con- 
ferred upon bodies of men whose individual members are subject 


H. L. 811; Leech v. Harris, 2 Brewst. 
571; Heath v. N. Y. Gold Exchange, 38 
How. Pr. 168; s. c. 7 Abb. Pr. (N. 8.) 
255; State ex rel. v. Union Merchants 
Exch., 2 Mo. App. 96; Harrington v. 
Workingmen’s Ben. Assn., 70 Ga. 340; 
s.c. 6 Am. & Eng. Corp. Cas. 651; 
Poultney v. Bachman, 31 Hun (N. Y.), 
49; Lafond v. Deans, 81 N. Y. 507; 
Dolan v. Good Samaritan, 128 Mass. 
437; McAllees v. Order of Iron Hall 
(Pa.), 18 Atl. Rep. 755; s. c. 12 Cent. 
Rep. 415; Woolsey v. Odd-Fellows, 
etc., 61 Iowa, 492; Harrison v. Hoyle, 
24 Ohio St. 254; Mulroy v. Knights of 


Honor, 28 Mo. App. 463; Rood ». Ben. 
Assn., 31 Fed. Rep. 62. 

1 Bisb. & Sim. on Produce Ex- 
changes, § 28 et seq., p. 72. 

2 Anacosta Tribe of Red Men ». 
Murbach, 13 Md. 91, 94; 8. c. 71 Am. 
Dec. 625. 

8 Black & White Smith’s Soc. ». 
Van Dyke, 2 Wharton (Pa.), 309; 8. ¢ 
30 Am. Dec. 263. See Toram v. How- 
ard Ben. Soc., 4 Pa. St. 519. 

4 Bauer v. Samson Lodge, etc., 102 
Ind. 262; s.c. 15 Ins. L. J. 81; Supreme 
Council, etc., v. Garrigus, 104 Ind. 133; 
s.c. 15 Ins. L. J. 284; Sweeney v. Ben. 
Society, 14 Weekly N. C. 466, 486. 


i 


BY-LAWS OF BENEFIT AND VOLUNTARY SOCIETIES. 909 


to continual fluctuation.””!_ And ina Maine case it was said: 
« While parties may impose as conditions precedent to applica- 
tion to the courts that they shall first have settled the amount to 
be recovered by an agreed mode, they cannot entirely close the 
access of the courts of law. The law, and not the contract, pre- 
scribes the remedy, and the parties have no more right to enter 
into stipulations against a resort to the courts for their remedy 
ina given case than they have to provide a remedy prohibited by 
law. Such stipulations are repugnant to the rest of the contract 
and assume to divest courts of established jurisdiction. As con- 
ditions precedent to an appeal to the courts they are void.’’? 
« Every citizen is entitled to resort to all the courts of the coun- 
try, and to invoke the protection which all the laws or all those 
courts may afford him. A man may not barter away his life, or 
his freedom, or his substantial right. * * * He cannot 
bind himself in advance by an agreement which may be specific- 
ally enforced, thus to forfeit his rights at all times and on all 
occasions, Whenever the case may be presented.’’? In an 
Indiana case strong ground is taken against this method of arbi- 
tration! It is there said: ‘+ It is not within the power of in- 
dividuals or corporations to create judicial tribunals for the final 
and conclusive settlement of controversies. * * * It is to 
be noted that agreements to submit a matter to arbitration are 
valid when made after the specific controversy has actually 
arisen, and not when made in advance, certainly not when the 
agreement provides that one of the interested parties shall be 
the sole arbitrator. The weight of authority is very decidedly 
against the power of parties to bind themselves in advance that 
a controversy that may possibly arise shall be conclusively 
settled by an individual or corporation, and to that doctrine this 
court is committed.» A custom that a party having a claim for 


1 Austin v. Searing, 16 N. Y. 112; * Bauer v. Samson Lodge, etc., 102 
4. ¢. 69 Am. Dec. 665. Ind. 262, 269; s.c. 15 Ins. L. J. 81. 
2 Stephenson v. Ins. Co., 54 Me., * Kistler v. Indianapolis R. R. Co., 
70. 88 Ind. 460; Ins. Co. v. Morse, 20 
5 Home Ins. Co. v. Morse, 20 Wall. Wall. 445; Mentz v. Armenia F. Ins. 
245. To same effect is Barron v. Co., 79 Pa. St. 478; s. c. 21 Am. Rep. 
Burnside, 121 U. S. 186. 80; Wood v. Humphrey, 114 Mass. 185. 
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money due upon contract may not pursue the usual remedies 
provided by law, is not valid.’’? 

Claims for money due by virtue of an agreement are unlike 
mere matters of discipline, questions of doctrine, or.of policy, 
and are not governed by the same rules. It had been held that 
a by-law of a merchant’s exchange which compels members to 
submit their business controversies to arbitration, on pains of 
suspension or expulsion, is unreasonable and void.’ Neither 
would a legislative grant in the charter, of permission to make 
such a by-law, avail.* So, by-laws prohibiting members of a 
municipal corporation from pursuing their legal remedies beyond 
the jurisdiction of the corporation, are void, since no power less 
than that of the legislature can deprive the subject or citizen of 
the right to legal redress.‘ 

§ 19. AmenpMENTs. — The power to make by-laws includes 
the power to alter, amend and repeal them,’ but the exercise of 
this power is limited as in the original enactment of them; 
hence, such changes may not be ex post facto, impair the obli- 
gations of contracts, destroy vested rights, or be unreasonable,’ 
or be against public policy.?_ This power is also to be exercised 
with the additional restriction of thc manner prescribed by the 
by-laws themselves. Thus, a vote of less than two-thirds, 
changing a by-law affecting funds, where a two-thirds vote is 
required, is invalid, although after the mceting enough other 
members to make up the requisite two-thirds request, in writing, 


1 Manson v. Grand Lodge, etc., 30 
Minn. 509; Thompson v. Ins. Co., 104 
U. S. 252; Franklin Ins. Co. v. Humph- 
rey, 65Ind. 549; s.c. 32 Am. Rep. 78; 
Spears v. Ward, 48 Ind. 541; Wallace 
v. Morgan, 23 Ind. 399. 

2 State ex rel. v. Merchants’ Ex- 
change, 2 Mo. App. 96; State ex rel. 
v. Chambers of Commerce, 20 Wis. 
63. 

8 State ex rel. v. Merchants’ Exch., 
2 Mo. App. 96. 

4 Player v. Archer, 1 Sid. 121; Bal- 
lard v. Bennett, 2 Burr. 778. 

5 | Waterman on Corp., p. 234, § 73. 


6 See §3 11-18, ante; Hibernia, etc., 
Co. v. Commonwealth, 93 Pa. St. 264. 

7 See 3 10, ante; Ang. & Amcs on 
Corp., @§ 332, 335, 339, 399; Bliss 
on Life Ins., § 463; Taylor v. Gris 
wold, 2 Green (N. J.), 223; Phillips 
v. Wickham, 1 Paige, 590; Pulford. 
Fire Dept., 31 Mich. 458; Kent v. Quick- 
silver Mining Co., 78 N. Y. 159; s.¢.8 
Am. Corp. Cas. 614; Becker v. F. M. 
Ins. Co., 46 Mich. 610; Ins. Co. » 
Hobart, 2 Gray, 543; Great Falls M. 
Ins. Co. v. Harvey, 45 N. H. 292; 
Knights Golden Rule v. Ainsworth, 71 
Ala. 436. 
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to record their votes in favor of the by-law.! A corporate act 
which can only be taken by atwo-thirds vote cannot be rescinded 
by a bare majority.?- However, it has been held that where vol- 
untary societies pass by-laws which they declare are not to be 
altered except in a certain manner, as by a two-thirds vote, such 
‘by-laws may, at any time, be altered by the same power which 
created them, and the vote of any subsequent meeting altering 
or abrogating such by-laws, although passed by only a majority, 
has as much efficacy as a previous vote establishing them.’ 
Hence, a by-law of a religious society requiring a two-thirds 
vote to alter and amend it, is inoperative, and may be modified 
and repealed by a majority vote at any regular mecting, sinec 
the by-law itself was passed by a majority, and a majority at one 
meeting cannot tie the hands of a majority at any subsequent 
meeting.* This reasoning is certainly faulty. If it is correct, 
then a majority of any society may at any meeting disregard any 
by-law with perfect impunity. In other words, the by-laws — 
although part of the contract — are never binding on a majority. 
Although a by-law of an incorporated association authorizes the 
directors to alter and amend the by-laws, they have no authority 
under such a by-law, or otherwise, to disregard or alter another 
which was intended to impose a limitation upon their powers.° 

§ 20. AmenpMENts — Notice. — Where no provision is made 
for notice to the members of amendments, it is held that none is 
necessary.® And, in the case of a voluntary society, it has been 
said that, although notice at one or more previous meetings is 
expressly required before amendments are to be made, still the 
by-laws may be amended at any time by the same power which 
created them.’ But this rule cannot be sound. Members can- 
not thus be permitted to violate their contract obligations. 
Where no provision is made for notice of amendments in a so- 
ciety which confers sick benefits, an amendment requiring mem- 


1 Torrey v. Baker, 1 Allen, 120. 5 Stevens v. 

2 Stockdale v. School District, 47 (Va.) 819, 827. 

Mich. 226. ® McCabe v. Father Mathew’s, etc., 
5 Smith v, Nelson, 18 Vt. 511. Soc., 24 Hun (N. Y.), 149, 152. 


* Richardson v. Union Cong. Soc., 7 Smith v. Nelson, 18 Vt. 511. 
58 N. H. 187, 189. 


Davidson, 18 Gratt. 
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bers to notify the bund and furnish a physician’s certificate, ete,, 
when they become sick and entitled to sick benefits, has beep 
sustained; and a member who had received no notice of the 
amendment was denied sick benetits by reason of non-compli- 
ance of something of which he had no knowledge. The court 
held that in respect to voluntary associations, it had no visitorial’ 
powers, and could not determine whether or not their by-laws 
were reasonable, but that the only question which it could ex. 
amine was whether such by-law had been adopted in the manner 
agreed upon by the members.’ This would seem to be rather a 
harsh rule. 

§ 21. AMENDMENTS — ImparriInc Contracts — Destroyine 
Vestep Rieuts.— By-laws, or amendments thereto, cannot de- 
stroy or impair the obligations of existing contracts, without the 
assent of the assured,? as by adding new causes of forfeiture which 
work a radical change in the contract.2 Thus, an amendment 
which provides that, if the interest on the insurance note be not 
paid atany time for three months ** the policy shall be suspended 
and of no effect to make the company liable for loss till interest is 
paid,’’ made without assent of the assured, is void. And where 
the charter provides that when a death occurs the policy shall be 
paid within sixty days after notice thereof, a by-law conforming 
thereto cannot be amended, extending the time ninety days soas 
to affect contracts previously entered into, without the assured’s 
assent.© But a new by-law making suicide, whether sane or in- 
sane, a cause of forfeiture of the policy,,is valid. So, a by-law 
which permits a change of beneficiary with the beneficiary’s con- 
sent may be amended so as todispense with such consent, for the 


1 Kehlenbeck v. Logman, 10 Daly tions of a similar character. May on 
(N. Y.), 447. Ins. § 552, et seg.; Hamilton Mut. Ins. 

2 Ins. Co. v. Harvey, 45 N. H. 292; Co. v. Hobart, 2 Gray, 543; Reverer 
Morrison v. Wisconsin, etc., Ins. Co., v. Boston Copper Co., 13 Pick. (Mass.) 
59 Wis. 162; New England Mut. Ins. 363; Am. Bank v. Baker, 4 Met. 
Co. v. Butler, 34 Maine, 451,454; Ga. (Mass.) 176; Ang. & Ames on Corp. 
Masonic, etc., Co. v. Gibson, 52 Ga. 339, 345. 
640. 4 Ins. Co. v. Connor, 17 Pa. St. 136. 

8 Becker v. Farmers’ Mut. Ins. Co., 5 Morrison v. Wisconsin O. F. M. 
48 Mich. 610. This principle has been Life Ins. Co., 59 Wis. 162, 166. 
repeatedly recognized, as applicable 6 Knights Golden Rule v. Ainsworth, 
not only to by-laws, but to otherac- 71 Ala. 436, 
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reason that the beneficiary takes no perfect or vested interest in 
the certificate! The principles of this section will be further dis- 
cussed in § 23. 

§ 22, AMENDMENTS — Ex Posr Facro. — Where the effect of 
an anendment of a constitution of a corporation, which before 
contained no such provision, whereby it was declared that any 
member who should fail to pay the whole of his dues which 
should then be in arrears, or any indebtedness to the corpora- 
tion, on or before a day named, should, from and after that day, 
cease absolutely to be a member, without any further action what- 
ever on the part of the corporation or its trustees, and that the se- 
cretary should drop the name of such delinquent from the roll of 
members, is not that of a regulation, but of an adjudication on 
existing defaults, analogous to a foreclosure decree fixing a short 
term of payment, and is clearly ex post facto, in that it enforces 
a new penalty beyond those existing at the time of default.’ 
This principle will be further illustrated in the following section. 

§ 23. AMENDMENTS — SusPENSION AND REDUCTION OF SICK 
Beverits. — By-laws respecting sick benefits may be suspended 
altogether,’ or such benefits may be reduced in amount by altera- 
tion in the by-laws, where the exigencies of the particular society 
demand it ; as, for instance, to relieve a financial embarrassment, 
resulting from great sickness among its members,‘ as well as for 
any good reason; but there are certain restrictions appertaining 
to such action which must be observed. Such amendments must 
not affect benefits already vested, nor operate unequally upon 
the members. Cases illustrating these principles will be cited. 
A by-law giving five dollars a week sick benefits may be sus- 
pended until there shall be $800.00 in the treasury, and will 
operate on a member who took sick after its suspension.’ In 


1 Byrne v. Casey, 70 Tex. 247; % McCabe v. Father Mathew’s, etc., 
Splawn v. Chew, 60 Tex. 534; Catholic Soc., 24 Hun (N. Y.), 149. See Su- 
Knights of America v. Morrison (R. preme Lodge, Knights of Pythias v. 
L),17 Atl. Rep. 57; s.c.18 Ins. L. J. Knight (Ind.), 18 Ins. L. J. 337. 

479; Holland v. Taylor, 111 Ind. 121; +m, 
Society v. Burkhart, 110 Ind. 189; 5 St. Patrick Male Ben. Soc. v. Mc- 
Lodge v. Ladd, 5 Lea (Tenn.), 716. Vey, 92 Pa. St. 510, 513. 
* Pulford v. Fire Dept. of Detroit, 
§1 Mich. 458. 
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this case the court held that the member did not stand in the 
relation of a creditor to the society ; that the proposed benefit 
was not a matter of right; but that the member could claim only 
such benefits as were prescribed by the by-laws existing at the 
time he appeared for relief ; that a by-law regulating the amount 
to be paid weekly to the sick is but a rule for the government of 
the officers in the administration of the society’s benefactions, 
and must necessarily be subject to amendment and alteration to 
suit the fund set apart for the purpose. But it is to be observed 
that such a by-law is more than a rule for the government of the 
officers; it is a part of the contract. 

Tn a New York case, a by-law gave sick members of a particular 
degrec $4 per week, but was amended to the effect ‘ that in case 
a brother has been sick and drawing benefits for twelve months the 
lodge shall reduce the same to $1 per week.’’ A member became 
sick October 5, 1875, the amendment occurred July 9, 1878, 
and the lodge paid him $4 per week from the commencement of 
his sickness until July 8, 1879, twelve months after the amend- 
ment. The member claimed that the new by-law was void on 
the ground that it interfered with vested rights and impaired the 
obligation of his contract. But the amendment was sustained on 
the ground that it put the members on the same footing and acted 
upon all alike ; that the society was bound to regulate its benefits 
for the advantage of all members, and that, to accomplish this, 
its by-laws must necessarily be changed in case of such sickness 
among its members as would exhaust its funds, but the court said 
that ‘*if the lodge had at once reduced the amount to $1 per 
week on the ground that he had already received twelve months 
of benefits at the rate of $4 per week, then the amendment of 
the by-law would have operated unequally. The plaintiff, in 
that case, would not, from the time of the passage of that amend- 
ment, have received equal rights with other members. In this 
very important respect, therefore, the lodge does not claim for 
the amendment any retroactive effect, as was claimed by the 
defendants in Coyle v. Father Mathew’s Total Abstinence Benev- 
olent Society,! but it puts all its members in an equal position 


1 17 Week. Dig. 17. 
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from the time of the passage of the amendment. * * * If 
the plaintiff's position be correct, it would seem to follow that, 
when there is a sick member of the lodge the by-laws regulating 
benefits cannot be changed. For if it cannot be changed as to 
sick members, then a change as to the others would be unequal 
in its operation, and therefore could not be permitted.’’! 

But amendments reducing the amount of sick benefits cannot 
affect the rights of members which have become vested before 
the adoption of such amendments, although they are made by 
virtue of by-laws in force at the time the members joined the 
society. ‘Thus, in an Ohio case, when the member was admitted, 
sick benefits, at the rate of $3 per week, were provided. The 
member became insane in October, 1881, and the by-law was 
amended in October, 1882, limiting sick benefits to thirteen weeks 
a year. In holding that the amendment could not affect the 
member, the court said: ** A right to amend was reserved. But 
it was a right to amend the by-law, not to repudiate a debt. The 
by-law provides what the right of members shall be in certain 
events, if they continue to pay their dues, until such event hap- 
pens; this, of course, by virtue of the reserved right, may be 
amended or repealed. But when the event happens, what was a 
contract depending on a contingency becomes in law a debt. 
The right to modify a contract does not include the right to re- 
pudiate a debt, any more than the reserved right of the legisla- 
ture to repeal the charter of a corporation gives it the right to 
confiscate property.’’ ? 

The same principle was affirmed in a New York case, although it 
was not necessary to its determination. The articles of associa- 
tio gave to the widow, as long as she remained a widow, $4 
permonth. After the death of a member, they were amended to 
the effect that each widow should receive $1 from each member, 
and no more. The new act was not retroactive in form, and it 
was said that it could not be construed to operate upon the rights 


1 Poultney v. Bachman, 31 Hun (N. 2 Pellazzino v. G. C. St. Joseph 
¥.), 49, overruling s.c. in 62 How. Pr. Soc., 16 Cinn. W. Law Bul. 27, criti- 
466, and 10 Abb. (N. s.) 252. Elsas. cising Fugure v. Soc., 46 Vt. 362. 
Alford, 1 City Rep. (N. Y.) 123, but 
here the society was voluntary. 
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of a widow of a deceased member which had become vested be. 
fore the change, but that she was entitled to the monthly allow. 
ance provided by the original articles, the court remarking: 
*«* After his (member’s) death it is not perceived how the associ- 
ation can, by adopting a new article, or by repealing the old 
one, relieve itself from this obligation.’’! 

But this principle was repudiated in a Vermont case, where the 
facts were: 25 cents a day was to be paid to each member's 
widow as long as she remained a virtuous widow, etc. A mem- 
ber died leaving a widow, after which the by-law was amended, 
to the effect that, each member’s widow should receive 25 cent, 
a day until she had received $200, when benefits should ceases 
The widow claimed that, upon the death of her husband, her 
right to receive 25 cents a day had become vested, and that it 
was not competent for the society to deny or diminish it, but it 
was held that, as the limitation of the widow’s share in the charity 
to $200 was applicable to all alike, and as the society had the 
right to make modifications in its charity as exigencies arose, the 
amendment was proper and legal, and the widow’s benefits were 
to: be restricted by it.?- As will be seen at once, this decision is 
not sound, for it violates fundamental principles. It has never 
been expressly approved, but, on the other hand, has been se- 
verely criticised.* 

It is thus seen that, respecting the suspension and reduction 
of sick benefits there is a want of harmony in the adjudications. 
When for good and sufficient reasons a society is required to 
resort to this emergency it is indispensable, as above stated, 
that the foundation principle, to wit: that vested rights cannot . 
be legally disturbed, should not be violated. This is a wise and 
salutary constitutional principle, which not only permeates 
and controls the fundamental law and all the rules and regula- 
tions of these organizations, but it is alike applicable and oper- 
ates as a limitation upon the enactments of legislatures. If the 


1 Gundlach v. Germania Mech. 3 Hirshl on Fraternities & Socie- 
Assn., 4 Hun (N. Y.), 339. ties, 61, 62; Pellazzino v. German, 

2 Fugure v. Mut. Soc. of St. Joseph, etc., Soc., 16 Cin. W. L. B. 27; Bac. 
46 Vt. 362. But see Coyle v. Father Ben. Soc., §§ 186, 187; Niblack’s M. 
Mathew’s, etc., Soc.,17 Week. Dig.17. B. Soc., § 19, p. 20, note. 
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principle is sound that upon such sickness of a member as entitles 
him to sick benefits, his rights thereto become and are at once 
yested, then any suspension or reduction of them thereafter could 
not be sanctioned, for the plain reason that vested rights would 
be thereby destroyed or impaired. The Vermont case? judi- 
cially approves of the destruction of a member’s widow’s vested 
rights, and it would seem that, in effect, the New York case? 
announces the same doctrine. The particular amendment not 
being retroactive, either in form or effect, as the court thought, 
and it being uniform and operating upon all members alike, the 
New York court seems to conclude, therefore, that it must he 
good, apparently overlooking the fact that immediately upon the 
member’s disability and sickness, his rights to the $4 weekly 
benefits became and was vested. The reduction in this case is 
precisely the same, in effect, as the reduction in the Ohio case,’ ° 
above cited, although, in making the respective reductions, dif- 
ferent methods were adopted. In both they occurred after the 
members entitled to the benefits became sick — that is, after the 
rights to the benefits had become and were vested. It would 
seem that upon principle the doctrine of the New York case is 
incorrect and that the Ohio case declares the true rule. 

§ 24. Brinpine Errecr. —It is generally stated, or assumed, 
that members are bound by the by-laws in force at the date of 
their admission into the society, and such as may be legally enacted 
afterwards,‘ although they voted against the change; that by 
becoming members their assent to them is presumed,® and that 
the by-laws thus become a contract between the members and 


1 Fugure v. Mut. Soc. of St. Joseph,- Conn. 68, 71; Splawn v. Chews, 60 
46 Vt. 362, Tex. 532; Hitter v. St. Aloysius Soc. 
* Poultney v. Bachman, 31 Hun (Ky.),27 Alb. L. J. 439; May on Ins., 
(N. Y.), 49. § 552; Bac. Ben. Soc., §§ 37, 91, 116; 
§ Pellazzino v. G. C. St. Joseph Nibl. Mut. Ben. Soc., §§ 92, 93; Cole- 
Soc., 16 Cinn. W. L. Bul. 27. man v. Supreme Lodge, 18 Mo. App. 
‘ Bauer v. Samson Lodge, etc., 102 189. 
Ind. 262, 267; s. c. 15 Ins. L. J. 81; 5 McDowell v. Ackley, 93 Pa. St. 
Simeral v. Dubuque, etc., 18 Iowa, 277; McCabe v. Father Mathew’s, etc., 
319; Coles v. Ins. Co., 18 Iowa, 425; Soc., 24 Hun (N. Y.), 149. 
Mitchell ». Lycoming Ins. Co., 57 Pa. 6 Ang. & Ames on Corp., § 325; 
St. 402; Fugure v. Mut. Ins. Co., 46 Bliss on Life Ins., § 463. 
Vt. 362; Tredway v. Mut. Ins. Co., 29 
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the society which courts will enforce; in other words, these by. 
laws are regarded as a law unto the members.' But this pre. 
sumption as to the knowledge of the members of, and the bind. 
ing force of these rules, must not be taken too broadly; it js 
subject to certain limitations. It does not refer to mere regula. 
tions adopted by the managers regarding transactions of business, 
directions to agents, instructions to officers, and the like, but 
rather to such rules as enter into the contract whereby the 
liability and rights of the members are determined.” Nor does 
it refer to suchas are invalid, on the grounds and for the reasons 
hereinbefore stated, as where they are inconsistent with the 
statute under which the society was organized,* or the general 
law,‘ or the charter and constitution of the society,® or the pur- 
poses of the organization,’ or against public policy,’ or are un- 
reasonabie,® or where they are in direct conflict with the policy, 
which is consistent with the charter of the society.’ This as- 
sent and binding effect springs from a contractual relation, and 
hence, it has been held that, the constitution of a society, like 
the Odd-fellows, is not binding upon the members of a subordi- 
nate lodge who are not shown to have subscribed to it, unless 
adopted by the constitution of the subordinate lodge to which 
such members have subscribed.” Thus, the constitution of a 
supreme lodge may become binding upon the members of a 


1 Grosvenor v. United, etc., Soc., 2 Saw. 655; s. c. 94 U. S. 523; White 


118 Mass. 90; Thompson v. Adams, 
7 Weekly N. of Cas. 281; Moxey’s 
Appeal, 8 Weekly N. of Cas. 441; 
Gray v. Sup. Council, Knights of 
Honor (Ind.), 18 Ins. L. J. 427; Hol- 
land v. Taylor, 111 Ind. 121; s. c. 19 
Am. & Eng. Corp. Cas. 11. 

2 Walsh v. Etna Life Ins. Co., 30 
Iowa, 133, 145; Baxter v. Chelsea 
Mut, Ins. Co., 1 Allen, 294; 1 Phil. on 
Ins, 253. 

3 See § 7, ante. 

4 See § 9, ante. 

5 See § 8, ante. 

6 See § 3, ante. 

7 See § 10, ante. 

5 See §§ 11-18, ante; Hyde v. Wood, 


v. Brownell, 2 Daly (N. Y.), 329; Eb- 
binghousen v. Worth Club, 4 Abb. N. 
C. 300; Leech v. Harris, 2 Brewst. 
571; Veneable v. Baptist Church, 25 
Kan. 117; Innes v. Wylie, 1 Car. & 
Kir. 262; Dawkins v. Antrobus, L. R. 
17 Ch. Div. 615; Brancker v. Roberts, 
7 Jur. (N. 8.) 1185; Hopkinson v. Mar. 
quis, etc., L. R. 5 Eq. 63. 

® Davidson v. Old People’s Mut 
Ben. Soc., 39 Minn. 303; 8. ¢. 39 N. 
W. Rep. 803. 

Austin v. Searing, 16 N. Y. 112; 
s. c. 69 Am. Dec. 665; Heath ». N. Y. 
Gold Exchange, 38 How. Pr. 169; & & 
7 Abb. Pr. (N. 8 ) 255; Leech v. Har 
ris, 2 Brewst. 571. 
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subordinate lodge when, by reference and adoption, they are made 
a part of the laws of the subordinate bodies,' whether such sub- 
ordinate bodies are incorporated or not ;? but a lodge incorpo- 
rated in one State cannot subject itself to the control of a grand 
lodge of another State.* It follows from what has been said that 
the assent referred to does not mean actual, personal or express 
assent to the specific by-lawin question,‘ although, in many cases, 
great stress is laid upon the necessity of personal assent in 
voluntary societies.® 

It is also said that a by-law, whether reasonable or not, binds 
the members of a voluntary association.* But this cannot be 
good law. There may be some reason in saying that in such 
societies unreasonable by-laws in force at the date of admission 
bind a member, for if such rules do not meet his approval he 
need not become a member; ‘ yet, it would seem that having 
once joined and having thus obtained property rights, and ex- 
pended his money thereon, that he should then be protected 
against subsequent enactments of unreasonable by-laws. This 
view would seem to be in accordance with the authorities which, 
as we have seen, protect property rights as fully in the unin- 
corporated societies as in others, and it certainly is good com- 
mon sense.”” 7 

But where the society is incorporated it is clear that an un- 
reasonable by-law is not binding.® 

§ 25. Warver or By-Laws By THE Society. — Under certain 
circumstances, the provisions of by-laws may be waived by the 
oficers of the society, as where they are imposed as a matter of 


1 Osceola Tribe v. Schmidt, 57 Md. Gold Exch., 38 How. Pr. 169; s. ¢.7 
98; Chamberlain v. Lincoln, 129 Mass. Abb. Pr. (N. 8.) 225; Leech v. Harris, 
70; Altman v. Berry, 27 N. J. Eq. 2 Brewst. 511; State v. Sibley, 25 
331. Minn. 387; 7 Am. Corp. Cas. 624. 


* Hall v. Supreme Lodge, 24 Fed. 
Rep. 450. 


‘Lamphere v. Grand Lodge, 47 
Mich, 429, 

‘ White v. Brownell, 2 Daly (N. Y.), 
329. See note to Austin v. Searing, 
09 Am. Dec. 673. 

* Austin v. Searing, 16 N. Y. 112; 
&¢.69 Am. Dec. 665; Heath v. N. Y. 


6 Boone on Corp., § 335; Elsas v. 
Alford, 1 City Court Rep. (N. Y.) 123. 
See Grosvenor v. United, etc., Soc., 
118 Mass. 78. 

7 Hirschl on Fratern., etc., Soc., p. 
63. Also see note to Austin v. Sear- 
ing, 69 Am. Dec. 672. 

§ Sassenscheidt v. Fresco Painters, 
etc., Union, 1 Cy. Ct. Rep. (N. Y.) 8. 
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convenience, as mere rules of conduct for the guidance of off. 
cers in the discharge of their duties. Thus by-laws as to em. 
ploying clerks, etc., may be set aside at any time.! And it has 
been held that provisions of by-laws respecting proof of death 
may be waived, either expressly or by acts.2- Thus, where the 
company being notified of a death and requested to send blanks, 
etc., for proof thereof, as provided in its by-laws, sets up a 
claim that the deceased was not a member, proof of death is 
thereby waived.’ So, a provision restricting membership ina 
particular class to persons under a certain age, is waived, where 
the society having knowledge that the member is over the pre- 
scribed age to admit him to the particular class fails to return 
his money and cancel the certificate, but continues to make 
assessments on him as of that class. But where such restriction 
is contained in the company’s charter it cannot be so waived. 
Where a mutual benefit society issues a policy, whose terms 
accord with the society’s charter, but conflict with one of its 
by-laws, the society is deemed to have waived the provision of 
the by-law in favor of the assured, and wherein the policy and 
by-law are inconsistent, the former will control the rights of the 
parties.® But the officers cannot dispense with terms and condi- 
tions of insurance which by-laws impose, unless authorized to do 
so.” Thus, the president of a mutual company has no authority 
to waive a provision of a by-law prohibiting delivery of the 
policy untilafter payment of the premium.® 

Provisions of forfeiture may also be waived, but such a waiver 


1 Martino v. Commerce F. Ins. Co., v. Mut. Ins. Co., 44 Wis. 376; Olery 


47 N. Y. Sup. Ct. 520. 

2 Mulroy v. Knights of Honor, 28 
Mo. App. 463. 

3 Covenant M. Ben. Assn. v. Spies, 
114 Ill, 463, 468; Gratton v. M. Life 
Ins. Co., 80 N. Y. 231; May on Ins., § 
469. 

4 Morrison v. Wisconsin O. F. M. 
Life Ins. Co., 59 Wis. 162, 169. See 
Webster v. Phoenix Ins. Co., 36 Wis. 
67; Gaus v. Ins. Co., 43 Wis. 108; Jol- 
iffe v. Ins. Co., 89 Wis, 111; Erdman 


v. Brown, 51 How. Pr. 92. 

5 Luthe v. Farmers’, etc., Ins. Co., 
55 Wis. 543; Morrison v. Wisconsin, 
etc., Ins. Co., 59 Wis. 162, 169. 

6 Davidson v. Old People’s Mut. 
Ben. Soc., 39 Minn. 303; s.c. 39 N. 
W. Rep. 803. 

7 Miller v. H. F. Assn., 42 N. J. 
Eq. 459. 

8 Baxter v. Chelsea M. F, Ins. Co, 
1 Allen, 294. See Hale v. Mech. Mut. 
Ins. Co., 6 Allen, 169; Borgraefe 0. 
Knights of Honor, 22 Mo. App. 127. 
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is frequently a question for the jury.!| Such waiver may result 
from the practice or custom of the particular society as to insist- 
ing upon and enforcing prompt payment of assessments and 
contributions, where default in this respect works a forfeiture 
of the policy and membership. Thus, where the custom is such 
as to induce a belief on the part of a member that the provision 
as to forfeiture for the non-payment of assessments will not be 
insisted upon, in strict accordance with the by-laws, the society 
is estopped from setting up such forfeiture.? But this custom 
must be general, and the member who pleads waiver of forfeit- 
ure must show that he had knowledge of it and relied upon it. 
In one case the member had paid twenty-three assessments, four 
of which had been received by the society, without question, 
from one to three, and one five days after maturity (thirty days 
from notice of assessment was the prescribed time within which 
they were to be paid). The member failed to show that he had 
knowledge of the custom, and it was held that, under such cir- 
cumstances, the company was not estopped from invoking the 
defense of forfeiture. So, where the custom is not shown to 
have been uniform nor one of any duration, no forfeiture may 
be set up.* 

§ 26. ConsTRUCTION AND INTERPRETATION. — It may be stated, 
as a general rule, that the construction of by-laws is a question 
for the court, as where it is insisted that they are in conflict with 
the law, or with the charter or constitution of the society, or are 
in a legal sense unreasonable, and therefore void, and not for 
the jury; ° hence, evidence to the jury, to prove a by-law un- 
reasonable, is clearly inadmissible. But it has been held that, 
if the language of the particular by-law is doubtful, or the in- 


1United, etc., Aid Soc »w * Benevolent Society v. Baldwin, 86 
Schwartz (Pa.), 13 Atl. Rep. 769. Ill. 479, 487. See Niblack on Mut. 
2 Nat. Mut. Ben. Assn. v. Jones, 84 Ben. Soc., § 326. 
Ky. 110; May on Ins. 361; Benevolent 5 People v. Throop, 12 Wend. (N. 
Society v. Baldwin, 86 Ill. 479. Y.) 183, 186; Slate v. Overton, 24.N. J. 
* Bosworth v. Western, etc., Aid L. 435, 440; Ang. & Ames on Corp., 
Soc. (lowa), 89 N.W. Rep. 903. See 177, 357; Morawetz on Corp., § 497. 
Hirsch v. Kohn, 20 Ill. App. 330; Mc- ® Commonwealth v. Worcester, 3 


Corkee v. Tex. B. Assn., 8S. W. Rep. Pick. (Mass.) 461, 473. 
516. 
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tention is not clearly expressed, and that the ambiguity is such 
that it may be explained by other evidence, or if the meaning of 
the terms used is to be ascertained and determined by extrinsic 
proof, the construction is usually a question for the jury.) 
By-laws of benefit societies should receive a liberal construe. 
tion,’ like all other laws, to effectuate the intention of the 
framers,’ courts should not scrutinize their terms for the pur- 
pose of making them void, nor hold them invalid if every par. 
ticular reason for them does not appear;‘ nor should they be 
construed so as to defeat their benevolent purposes, if their 
language will admit of any other reasonable construction ;° nor 
should they be so construed as to entail a forfeiture, unless it is 
plain that such construction is correct. They should be con- 
strued, as near as may be, in accordance with the interpretation 
placed upon them by the society itself.? So, amendments to 
by-laws should not be construed so as to give them a retroactive 
operation, although the language is capable of such construction; 
but like any law, or statute, they should not receive it unless in- 


capable of any other.’ If part of a by-law is void and the 
whole forms an entirety, so that the part which is void influ- 
ences the whole, the entire by-law is void.’ ** Though a by-law 
may be good in part, yet it can be so only where the two parts 
are entire and distinct from each other.’’ ” 


A few illlustrations will be given. Where a by-law provides 
that if any member shall neglect to pay one or more assess- 
ments, after notice, within thirty days, as specified in the by- 


1 State v. Conklin, 34 Wis. 21. 
2 Gundlach v. Germania Mech. 


8 Poultney v. Buchman, 62 How. 
Pr. 466, 472. 


Assn., 4 Hun (N. Y.), 339, 341. 
3 State v. Overton, 24 N. J. L. 435. 
Hibernia Fire Engine Co. v. Com- 
monwealth, 93 Pa. St. 264. 

5 Ballou v. Gile, 50 Wis. 614, 618; 
Schunck v. The G. W. & W. F., 44 
Wis. 369; Erdmann v. Mut. Ins. Co., 
44 Wis. 376. 

6 McCorkle v. Texas Ben. Assn., 71 
Tex. 149; s.c. 8S. W. Rep. 516. 

7 State v. Conklin, 34 Wis. 21; Mora- 
wetz on Corp., § 497. 


® State v. Curtis, 9 Nev. 325, 337; 
s. c. 5 Am. Corp. Cas. 509; Ang. & 
Ames on Corp., 3 358; Waterman on 
Corp., p. 239, § 74; Morawetz on 
Corp., p. 497. 

13 King v. Stewart, etc., 8 T. R. 356; 
Amesbury v. Bowditch, etc., Ins. Co., 
6 Gray, 596; Rogers v. Jones, 1 Wend. 
237; Cleve v. Fin. Co., L. R. 16 Eq, 
863. 
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laws, ‘‘ that then and in such case, such membership shall cease 
and determine at once without notice and all claims be forfeited 
to the association,”’ it was held that neglect to pay an assessment 
within the prescribed time, after due notice, ipso facto deter- 
mined the membership of the delinquent.!. But mere failure to 
pay an assessment within the prescribed time, under such a by- 
law, will not work a forfeiture, where there is no method pro- 
vided for sending the notice, but which is merely addressed and 
mailed, unless it is received by the member.? ‘+ The destruction 
of a mail, or accidents preventing the delivery of matter, or 
even a considerable delay, might at any time, without the fault 
of the person insured, eventuate in wide-spread loss and injus- 
tice.’ * And where the terms of the policy, which are consistent 
with the charter, conflict with a by-law, the by-law will be de- 
clared void, and the rights of the parties will be adjusted in 
accordance with the provisions of the policy.* Where a by-law 


provides that if a member shall become incapable of working ”’ 
byreason of sickness or accident he shall receive a prescribed 
sum per week, working two days during the period of sickness 


will not deprive the member of the sick benefits.° But by-laws 
allowing benefits in case of sickness ’’ where the sick member 
“isnot able to attend to his daily labor,’’ do not extend toa 
case of a permanent bodily injury which does not affect the gen- 
eral health of the person injured. Yet insanity has been held 
to be a disease, and to come strictly within the meaning of the 
term, sickness.”’? 


Eveene McQuituin. 
Louis, Mo. 


1 McDonald v. Ross-Lewin, 29 Hun 
(N. Y.), 87. See Smith v. Knights of 
Father Mathew’s, St. L. Court of App., 
March Term, 1889; Royal Templar ». 
Curd, 111 Ill. 284; s. c. 14 Ins. L. J. 
&; Hogins v. Supreme Council (Cal.), 
18 Pac. Rep. 125, 

* McCorkle v. Tex. Ben. Assn., 71 
Tex. 149; s.c.8S. W. Rep. 516. 

The charter required that the 
member be “ notified * * * either 
by circular or verbal notice: ? Cast- 
her v. Ins. Co., 50 Mich. 277. See 

VOL. XXIII. 


Garretson v. Assurance Co. (Iowa,) 
38 N. W. Rep. 127. 

4 Davidson v. Old People’s Mut. 
Ben. Soc., 39 Minn. 303; 8. c. 39 N. 
W. Rep. 803. 

5 Geuest v. L. Union of St. Joseph, 
141 Mass. 417. 

6 Kelly v. Ancient Order of Hiber- 
nians, 9 Daly (N. Y.), 289. 

T Burton v. Eyden, 8 Q. B. 295; Pel- 
lazzino v. G. C. St. Joseph Soc., 16 
Cinn. Law Bul. 27. 
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THE COUPON-LEGISLATION OF VIRGINIA. 


The coupon-legislation of Virginia is simply the record of the 
struggle of that Commonwealth to break her plighted faith ; and 
the struggle has been with the courts. Seventeen years ago 
Virginia began the fight and only to-day has she won the longed- 
for triumph. During those years she suffered many a crushing 
defeat; but she was beaten at one point only to renew the attack 
more violently at another. In this article I propose to relate 
how she finally won a success fraught with disgrace to herself and 
sorrow for every American who cares for State honor. 

Prior to the late civil war, Virginia built important public 
works throughout the length and breadth of the State. To do 
this she borrowed over thirty million dollars and issued bonds for 
the amount. These, as the obligations of a State known to be 
wealthy and implicitly believed to be honest, sold readily in the 
market at high figures. Indeed they sold as high as eighty-one 
per cent. only a month before the firing on Sumter. Until 1861, 
Virginia paid the interest on the bonds regularly. From that 
time until 1871 she paid only about a third of the interest due; 
and a large part of that in Confederate money. As a result she 
owed in 1871 on the principal of her debt with its overdue and 
unpaid interest about forty-five million dollars. 

During the war Virginia was violently rent asunder. A new 
State, West Virginia, was formed by nearly a third of her popu- 
lation occupying about a third of her territory; and was admitted 
into the Union by Congress in June, 1863. 

As the old indebtedness was incurred by, and for the benefit 
of, the whole State, it was justly chargeable in some ratable 
proportion to both new States. Each solemnly recognized and 
declared its liability in its constitution. Notwithstanding this 
express avowal, West Virginia did practically nothing down to 
1871 to settle her share of the ‘indebtedness ;! and she has done 


1 Cf. Acts 1871, pp. 278, 279 and 281. 
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nothing since. In the meanwhile Virginia herself found her 
position intolerable. She was charged with the full indebtedness 
incurred before the war; and she was wholly unable, despite 
many attempts, to obtain from West Virginia a contribution of 
her proportionate share. Hampered by the unsettled condition 
of the debt and desirous of re-establishing her credit, Virginia felt 
keenly the necessity of effecting a settlement with her creditors; 
and consequently, she passed March 30th, 1871, the act known 
asthe Funding Act of the State.! 

The second section of this act, so far as it is material, pro- 
Vides as follows: — 


“The owners of any of the bonds, stocks, or interest certificates is- 
sued by thisState * * * may fund two-thirds of the amount of the 
same together with two-thirds of the interest due or to become due 
thereon to the first day of July, eighteen hundred and seventy-one, in 
six per centum coupon or registered bonds of the State * * * to 
become due and payable in thirty-four years afterdate. * * * The 
bonds shall be made payable to order or hearer and the coupons to 
bearer. The coupons shall be payable semi-annually and be receivable at 
andufter maturity for all taxes, debts, dues, and demands due the State? 
which shall be so expressed on their face. 


The third section of the ‘* Funding Act’’ provides in effect 
that certificates for the other third of the indebtedness shall be 
issued to the creditors and be held by them practically as claims 
against West Virginia. 

This act constituted an offer to the creditors of the State; and 
stood as such intact for nearly ayear. In it, the State promises 
not only to pay the coupons semi-annually, but to receive them, 
if unredeemed, in payment of all taxes. In fact the State offers 
to make them as between itself and its tax-payers legal tender. 
In considering this offer, the creditors immediately realized that 
if these coupons were receivable as money in payment of taxes, 
they would always be worth, whether redeemed or not, nearly if 
not quite their face value; unless, of course, the outstanding 
amount should exceed at any time the full amount of taxes. 


1 Acts 1870-1871, ch. 282, p. 378; 2 The italics are the writer’s. 
Code of 1873, ch. XLIL., p. 398. 
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Induced by these and other considerations, creditors holdi 
bonds amounting with unpaid interest to over thirty million dol- 
lars surrendered their bonds to be cancelled and took new ones 
for two-thirds of the amount and certificates for the other third, 
This acceptance of the terms of the Funding Act imposed upon 
the State, not only a moral obligation to pay the interest semi- 
annually or to receive the coupons in payment of taxes, butalso 
a legal one, namely, a contract.! 

How has Virginia performed these obligations? 

In the first place, she promised to pay six per cent. semi- 
annually on the new bonds. As a matter of fact, she paid six 
per cent. now and then on bonds held by certain educational in- 
stitutions ; and on those held by people generally, she paid four 
per cent. in 1872 and 1873; two per cent. in 1874 and 1875; and 
nothing since.* Virginia was undoubtedly under a legal obliga- 
tion to pay the full: amount, but she could not be compelled to 
pay by the courts ;* simply because under our constitution, no 
State is subject to the jurisdiction of a court, unless it submits 


to that jurisdiction; and Virginia made no such submission. 


1 Antoni v. Wright, 22 Gratt. 833; 
Wise Bros. v. Rogers, 24 Gratt. 169 
(dictum); Clarke v. Tyler, 30 Gratt. 
134; Williamson v. Maury, 33 Gratt. 
237 (dictum); Lee v. Harlow, 75 Va. 
22; Board of Public Works v. Gannt, 
76 Va. 455; Hartman v. Greenhow, 102 
U. S. 672; Antoni v. Greenhow, 107 
U. S. 769; Pointdexter v. Greenhow, 
White v. Greenhow, Chaffin v. Taylor, 
Allen v. B. & O. R. Co., 114 U.S. 269, 
307, 309, 311; Moore v. Greenhow, 114 
U. S. 338; Royall v. Virginia, 116 U. 
S. 572; Sands v. Edmunds, 116 U.S. 
585; In re Ayers, 123 U.S. 443, 515; 
Harvey v. Virginia, 20 Fed. Rep. 411; 
Norfolk Trust Co. v. Marye, 25 Fed. 
Rep. 654; Willis v. Miller, 29 Fed. 
Rep. 238; Strickler v. Yager, 29 Fed. 
Rep. 244 acc.; Greenhow v. Vashon, 81 
Va. 336, contra. 

2 Acts 1871-1872, ch. 166; Acts 
1872-1873, chs. 10, 169; Acts 1874, ch. 


231; Acts 1874-1875, ch. 273. In ac- 
cordance with the statement made in 
the Riddleberger act (Acts 1881-1882, 
ch. 84) the amount of interest that the 
State should have paid on the bonds be- 
tween July lst, 1871, and July Ist, 1882, 
was about $10,500,000.00; and the 
amount that it did pay was about $2,- 
400,000.00 — an average rate of inter- 
estfor the term of less than one and 
one-half per cent. 

3 Pointdexter v. Greenhow, 114 U. 
S. 270, 279; Marye v. Parsons, 114 U. 
S. 825, 828. The question whether 
Virginia will pay the bonds at matur- 
ity is premature. But she promised 
inthe Funding Act to make certain 
appropriations for the sinking fund 
and then refused to do so. In Board 
of Public Works v. Gannt, 76 Va. 455, 
the court held that the State could not 
be compelled to perform this promise. 
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She sheltered herself behind this state-right of immunity from 
suit and she was safe. 

In the second place, Virginia promised to receive coupons in 
payment of taxes. Yet she has struggled to free herself from 
this obligation almost from the date of the Funding Act down 
to the present time. Now while the appropriation legislation, 
that is, the legislation to perform the contract by payment of 
interest is so slight that it has been disposed of in a few words, 
the coupon legislation, that is, the legislation to break the con- 
tract by refusing to receive coupons in payment of taxes is so 
extensive that it can be told only in several pages. This coupon 
legislation will be taken up now: it will be divided into groups 
and numbered, simply of course as an aid to the reader. 

1. The first attempt that Virginia made to free herself from 
the obligation to receive coupons in payment of taxes was an 
attempt at direct and total repudiation. It was made by act of 
March 7th, 1872.1 This act provides that ‘* it shall not be law- 
ful for the officers charged with the collection of taxes or other 
demands of the State due now or that shall hereafter become due 
to receive in payment thereof anything else than gold or silver 
coin, United States Treasury Notes, or notes of the National 
Banks of the United States.”’ 

This act had two purposes. First, it indirectly refused to 
exchange thereafter old bonds for new ones with coupons at- 
tached receivable in payment of taxes. In other words it with- 
drew the open offer of the Funding Act so far as that offer 
related to this receivability of coupons. In this respect the act 
was perfectly valid. The creditors who accepted the Funding 
Act after March 7th, 1872, accepted it subject of course to the 
Amendatory Act of that date:? They received what are known 
as ** Pealer Bonds.”’ 

But secondly, this act directly refused to receive coupons in 
payment of taxes from those creditors who had previously ex- 
changed their bonds in accordance with the terms of the Fund- 
ing Act. In other words it distinctly and entirely repudiated the 
most important provision in the Funding Act, —the provision 


1 Acts 1871-1872, ch. 148, p. 141. 2 Wise Bros. v. Rogers, 24 Gratt. 169. 
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that assured the bonds and coupons their face value. Was this 
repudiation legal? The question came before the Court of Ap- 
peals of Virginia almost immediately in the case of Antoni », 
Wright,' and was answered in the negative. 

In this case the plaintiff after the tender of a coupon in pay- 
ment of taxes anda refusal to receive by the defendant, treasurer 
of the City of Richmond, petitioned the Court of Appeals of 
Virginia for a writ of mandamus to compel such acceptance, — 
mandamus being the existent statutory remedy to compel a pub- 
lic official to do his duty. Whether the petition would be 
granted depended of course upon whether the court should hold 
this act of March 7th constitutional: for if constitutional, the 
treasurer was obliged in the performance of his public duty to 
refuse to receive the coupon; while if unconstitutional, and hence 
absolutely void, he was bound in the performance of that duty 
to receive the coupon in obedience to the terms of the Funding 
Act. 

In granting the plaintiffs petition the court, a single judge 
dissenting, held that the act of March 7th, 1872, impaired the 
obligation of the Funding Act contracts, and consequently was 
unconstitutional within Article I, Section 10, of the United 
States Constitution, —a section that provides that, ‘* No State 
shall * * *. pass any * * * law impairing the obliga- 
tion of contracts.” 

2. After the act of March 7th was declared unconstitutional, 
Virginia received coupons at face value in payment of taxes; 
but only fora few months. On March 25th, 1873, she tried tax- 
ing thecoupons. The actof this date provides that a tax equal in 
amount to fifty cents on the one hundred dollars market-value of 
State bonds shall be deducted from matured coupons paid by 
the State or received by it in payment of taxes.” 

This act needs little explanation. It proposed to levy a taxon 


122 Gratt. 833 (November term ed from coupons paid by the State but 
1872). This case has been cited with did not provide for such deduction 
approval inalmostevery case upon Vir- from coupons presented in payment of 
ginia repudiation. taxes. The present act and its sub- 

2 Acts 1872-1873, ch. 231, p. 207. stantial re-enactment March 27th, 
An earlier act, that of April 5th, 1872, 1876, remedy this oversight. 
provided that the tax should be deduct- 
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bonds and collect it out of coupons. Now the tax-payers owning 
coupons at this time were of two classes: (1) those who owned 
bonds with coupons attached ; and (2) those who owned coupons 
only. 

ne did this act affect the two classes? It compelled each 
bond holder to pay his full bond-tax not simply out of a single 
overdue coupon of his bond but out of every overdue coupon 
thereof that he might happen to have and to tender to the State. 
It might compel him to pay the tax on a bond half-a-dozen times 
over. But it treated those owning coupons only, worse ; since it 
compelled them to pay the taxes of the bond holders. This act 
then while it did not refuse to receive coupons in payment of 
taxes, did refuse to receive them at face value; it was repudia- 
tion in part. 

Was the act legal? The question came before the Supreme 
Court of the United States in the case of Hartman v. Greenhow.! 
In this case an owner of coupons only, petitioned the Court of 
Appeals of Virginia for a writ of mandamus to compel the 
treasurer of Richmond to receive the coupons at face value in 
payment of taxes. Whether this petition should be granted de- 
pended upon whether the Tax Act was constitutional. If it was, 
the treasurer was obliged to deduct the tax from the face of the 
coupons. If unconstitutional and hence void he was obliged in 
obedience to the Funding Act to accept the coupons at face 
value. The Court of Appeals refused the petition. But on 
a writ of error, the Supreme Court of the United States re- 
versed the refusal, holding the Tax Act void upon two grounds: 
(1) because the act impaired the obligation of the contracts of 
the State with the bond holders and through them with the 
coupon holders, since the act deprived each coupon of its re- 
ceivability at face value in payment of taxes; and , 2) because 
the act was not a legal exercise of the taxing power, since it 
compelled one set of men to pay the taxes of another set. More- 
over the court said that assuming that a State can generally 
impose a tax on its own obligations, it cannot levy the tax by 
withholding the amount from the interest due. 


1 102 U. 8. 672 (October 1880). 
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3. Long before the case of Hartman v. Greenhow was de 
cided, Virginia realized that although she had broken her faith 
to her creditors by the tax legislation, she herself had gained 
little by it. She found more coupons, indeed, but little more 
coin, flowing into the treasury. She next attempted to free her. 
self from the toils of the Funding Act by means of new settle. 
ments with her creditors. She took certain steps in the matter 
in 1873, in 1874, and in 1878; ! but she accomplished nothing. 
In 1879, however, she was more successful. On the 28th of 
March of that year she passed the act known as the McCulloch 
Act.? This act provides that existent State bonds shall be ex- 
changeable at face value for new non-taxable bonds dated Janu- 
ary Ist, 1879, and payable forty years thereafter; that the new 
bonds shall bear interest payable semi-annually at the rate of 
three per cent. for the first ten years, four per cent. for the next 
twenty, and five per cent. for the last ten; and that the coupons 
shall be receivable in payment of all taxes. 

This act constituted an offer to the creditors of the State, 
just as the Funding Act did. Compared with the latter, this act 
made no propositions more favorable, unless possibly the exemp- 
tion of the new bonds from taxation; while it certainly made 
ones less favorable, since it proposed to pay an average four per 
cent. interest for the term instead of six. In fact Virginia 
posed, and intended to pose, in this act simply as an insolvent. 
And at this very time she could pay all her running expenses and 
the yearly interest on her debt by a tax of a little more than one per 
cent. of her assessed valuation. With such a ratio then between 
her assets and liabilities she pleaded for remission in part of her 
just debts; and she did not plead in vain. The new offer was 
accepted by creditors holding about eight million dollars’ worth 
of bonds; and thereby a legal cortract was formed.* The num- — 
ber of acceptances is surprising, certainly at first sight. Why 
did creditors under the Funding Act exchange a six per cent. bond 
for a four per cent. one ; and an already adjudged iron-clad con- 
tract for an as yet untried one? What did they gain by making 


1 Acts 1872-1873, chs. 20, 46, 53; 2 Acts 1878-1879, ch. 24, p. 264. 
Acts 1874, ch. 311; Acts 1877-1878, ch. 8 Williamson v. Maury, 33 Gratt. 
245. 237; Virginia ». Smith, 76 Va. 477. 
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such an exchange? Nothing; that is, if they felt that they had 
this alternative. But as a matter of fact they did not feel so. 
They knew that the assembly that wished to pay the debt created 
by the Funding Act died in giving birth to the act. They knew 
that the assemblies since that time had rarely appropriated 
aught to pay the interest on the debt, and had bitterly struggled 
against receiving the coupons at face value. They believed that 
succeeding assemblies would act in the same way and they feared 
the consequences. In short, each of these bond holders knew 
full well that he was at the mercy of the State, and in a spirit of 
propitiation assented to the new proposition; he heard only the 
voice of the beggar but he believed that the grip of the garroter 
awaited refusal. 

But how has Virginia performed the obligations of the 
McCulloch Act? The answer is singularly simple. She has 
never paid any interest on the bonds; and in every subsequent 
act against receiving coupons in payment of taxes she has 
fought, practically, as bitterly against receiving these coupons as 
she has against receiving those of the Funding Act. 

4, The next attempt that Virginia made to avoid its contract 
under the Funding Act was, (a) to receive coupons offered in 
payment of taxes, but to treat them as actual payment only 
upon proof in court of their genuineness; (5) to clog the 
method of such proof; and (c) to require for the interim pay- 
ment inmoney. The act in which Virginia did this was passed 
January 14th, 1882;! and is known as ‘** Coupon-killer, No. 1.’’ 
The act states in the preamble that bonds are in existence which 
purport to be bonds issued under the Funding Act and under the 
McCulloch Act, but which are in reality spurious, stolen, or 
forged; that the coupons from these bonds are received in pay- 
ment of taxes; and also that genuine coupons in consequence of 
their fraudulent re-issuance are received more than once in such 
payment. After making this statement, the act provides as fol- 


1 Acts 1881-1882, ch. 7,p.10. This Act. Virginia ». Smith, 76 Va. 477; 
act althouch doubtless intended to Virginia v. Guggenheimer, 78 Va. 71. 
apply to coupons issued under the The act of March 12th, 1884, remedied 
McCulloch Act was held to apply only _ this defect. 

to those issued under the Funding 
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lows: That every collector of taxes shall receive all Fundi 
Act coupons offered in payment of taxes, and shall give a re. 
ceipt for the same, stating that he receives them for purposes of 
identification and verification; that he shall at the same time 
require payment of taxes in coin, legal tender notes or national 
bank bills; that upon such payment he shall give a receipt, and 
upon a refusal to pay he shall collect the taxes as delinquent; 
and that he shall mark, seal and hand over the coupons received 
to the judges of certain courts. The act then provides: That 
the tax-payer shall thereupon be at liberty to file his petition in 
court against the commonwealth; that he shall allege in his peti- 
tion that he has tendered certain coupons in payment of taxes, 
and shall pray for the impaneling of a jury to try the legal re- 
ceivability of his coupons; that he and the commonwealth’s 
attorney shall have the right to appeal from the finding of the 
jury; and lastly that the tax-payer shall be entitled on winning 
his suit to have his coupons received in payment of taxes, and 
to be refunded for his money payment out of the first money in 
the treasury in preference to all other claims. The act then re- 
peals the old statutory form of procedure under a writ of man- 
damus to compel a tax-collector to receive coupons in payment 
of taxes, and establishes a new form under such writ practically 
in conformity with the already stated provisions of this act.’ 
Let us consider first the legality of this legislation and then 
the object of it. The question of the legality of the act of 
January 14th, 1882, came before the Supreme Court of the 


United States in the case of Antoni v. Greenhow.’ In this case 


1 The remedy given in this act is still 
at the foundation of the remedy to com- 
pel the State to accept coupons in 
payment of taxes. Apparently it was 
not affected materially by the act of 
January 26th, 1882, or by that of April 
7th, 1882. But the remedy has been 
rendered much more difficult. The 
act of March 12th, 1884, requires the 
attorneys for the commonwealth to 
appeal always from adverse decisions 
in suits under the act of January 14th. 
The act of January 21st, 1886, requires 


the tax-payer to produce the bond 
from which the coupon purports to 
have been cut, and to prove the cut- 
ting. The act of January 26th, 1886, 
precludes him from introducing ex- 
pert testimony to prove the genuineness 
of the coupon offered. The act of 
February 27th, 1886, prescribesa limit- 
ation to the period for bringing the 
suit. 

2107 U. S. 769. The decision in 
this case has been followed in other 
cases. See Moore v. Greenhow, llt 
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the owner of a certain coupon offered it in payment of taxes to 
the treasurer of Richmond. The tender was refused. There- 
upon the owner petitioned the Court of Appeals of Virginia for 
a mandamus to compel acceptance. The treasurer based his re- 
turn to an order to show cause entirely upon the act of January 
14th, and said that he was ready to receive the coupon in pay- 
ment upon proof of its legal receivability in accordance with 
the terms of that act. The owner demurred to this return and 
thus directly raised the constitutionality of the act. Upon the 
hearing of the demurrer the Court of Appeals denied the writ; 
and upon a writ of error, the Supreme Court of the United 
States, Justices Field and Harlan dissenting, affirmed that judg- 
ment, holding the act constitutional upon two grounds: First, 
the act does not impair the obligation of the contracts created 
under the Funding Act, since it simply changes the remedy and 
in making the change gives a substantial remedy, although a 
heavily encumbered one. Secondly, if a State breaks its con- 
tract, it cannot under the constitution of the United States be 
compelled to perform or be sued for a breach, unless it has it- 
self provided a remedy. This act, as it is the only remedy given 
by the State, is the only one that can be administered by courts.} 
Under this decision, therefore, every one who wished to compel 
the acceptance of his coupons in payment of taxes was obliged 
to follow the provisions of the act of January 14th. 

Let us turn now to the object of this act. The object is clear 
enough. It was simply indirect repudiation. Prior to this act 
no collector of taxes had compelled a tax-payer to prove in court, 
under the old form of procedure, the genuineness of the coupon 
offered. He never did so, because he believed the coupon genu- 
ine, and, believing this, he felt no inducement to refuse accept- 
ance and be compelled eventually not only to accept, but to pay 
the costs of his refusal. Subsequent to this act, he was compelled 
to refuse acceptance and to put the tax-payer to the trouble and 
expense of proving the genuineness of every coupon offered; 
and unless negligent, he was exonerated from the payment of 


U.8. 888; Sands v. Edmunds, 116 U. 1 Cf. Dunnington v. Ford, 80 Va. 
8. 585; Harvey v. Virginia, 20 Fed. 177. 
Rep. 411. 
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costs. The actual change effected by the act was this: previ. 
ously, no coupon had to be proved genuine in court; subse. 
quently, every coupon had to be. Of course the value of 
coupon for actual payment of taxes is practically destroyed by 
this act, since the value is far exceeded by the expense, to say 
nothing of the trouble of the proposed proof. 

But it may be argued, surely if there were forged, spurious 
and re-issued coupons outstanding they should not have been re- 
ceived in payment of taxes. True. But assuming that such 
coupons were outstanding, who were the best judges of genuine- 
ness? Certainly there were no judges so good as those that had 
entire charge of this whole matter, —the second auditor of the 
treasury and those under him. Why compel tax-payers to prove 
the genuineness of coupons that these officers believed to be 
unquestionably genuine? No reason except a dishonest one, 
But after all, why assume what was not true? The assembly 
passed this act of January 14th expressly on the ground of the 
existence of forged, spurious and re-issued coupons and the con- 
sequent danger of their receipt in payment of taxes. This was 
the reason that the assembly gave the world. And at this very 
time it knew that no forged, spurious or re-issued coupons ex- 
isted.! It cloaked its breach of faith with a lie. 

5. The next attempt that Virginia made to avoid her contract 
under the Funding Act was (a) to refuse to receive a coupon in 
payment of taxes; and (6) to give the tax-payer a limited rem- 
edy for their collection after such refusal. The act in which 
Virginia made this attempt was passed on January 26th, 1882; 
and is known as ‘* Coupon-killer, No. 2.’’? This act provides: 
That every collector of taxes shall receive in payment of taxes 


1 Antoni v. Greenhow, 107 U.S.769, dollars’ worth. This comparatively 


793, 794; Willis v. Miller, 29 Fed. 
Rep. 238, 239. This statement is open 
perhaps to aslightexception. Virginia 
received, 1871-1880, several million 
dollars worth of these coupons in pay- 
ment of taxes. In 1880 an examining 
committee of the house of delegates 
accounted for all of these coupons ex- 
cept about twenty-eight thousand 


small amount may have been can- 
celled, lost, destroyed or re-issued. 
Assuming that it was re-issued the 
honest course would have been to 
bring suit against the proper State 
official for negligence or fraud, not to 
pass this act. 
2 Acts 1881-1882, ch. 41, p. 37. 


g0 
rel 
co 
su 
wi 
in 
pa 
wa 
un 
Ac 
act 
alt 
lef 
ati 
be! 
Th 
Sti 
ne; 
the 
aft 
rec 
old 
los 
pla 
by 
the 
at 
pel 

1 
Jan 
Mai 
ney: 
alw 
und 
act 
cert 
cou 
shal 
acti 


THE COUPON-LEGISLATION OF VIRGINIA. 935 


gold, silver, United States treasury notes, national bank cur- 
rency and nothing else; provided that if he shall proceed to 
collect a tax by distress or otherwise, the tax-payer, believing 
such proceeding illegal, may pay his tax under protest, and may 
within thirty days thereafter sue the collector, and if successful 
in his suit shall be entitled to be refunded his protested money- 
payment ; and that he shall have absolutely no other remedy. 

This act refused to receive coupons in payment of taxes. It 
was of course direct repudiation; and it applied to coupons 
under the McCulloch act as well as to those under the Funding 
Act. This act resembles indeed that of March 7th, 1872. That 
act also refused to receive coupons in payment of taxes, and 
although it did not give expressly a remedy for the refusal, it 
left by implication the old remedy by mandamus. The repudi- 
ation by act of March 7th had been declared invalid ten years 
before. Was the repudiation by act of January 26th valid? 
The question came before the Supreme Court of the United 
States in Pointdexter v. Greenhow,? and was answered in the 
negative. The action in this case differed materially from 
that in Antoni v. Greenhow.* In the latter case the plaintiff, 
after a tender of coupons in payment of taxes and a refusal to 
receive by the tax-collector, attempted to compel receipt by the 
old statutory form of procedure under a writ of mandamus; and 
lost his case: the court holding that to compel such receipt the 
plaintiff must pursue the new statutory form of procedure given 
by theact of January 14th, 1882. In Pointdexter v. Greenhow, on 
the other hand, the facts were briefly these: The plaintiff, after 
a tender and refusal similar to the above, brought no suit to com- 
pel the receipt of his coupons in payment of taxes. Indeed he 


1 Otheracts relating to the acts of brought for distraint after tender. 
January 26th, 1882: The act of The act of May 21st, 1887, imposesa 
March 12th, 1884, requires the attor- penalty upon State officials for re- 
neys for the commonwealth to appeal ceiving coupons (except for identifi- 
always from adverse decisions in suits cation and verification) in payment of 
under this act of January 26th. The taxes. See also act of May 12th, 1887, 
act of March 13th, 1884, prescribesa infra,9. Other acts may be found in 
certain form for the presentation of note 1,on page 763. 
coupons in court; that the remedy 2114 U. S. 269. 
shall be by petition; and that no 8 Supra. 
action of trespass or case shall be 
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took absolutely no steps to enforce the contract between himself 
and the State. He did simply nothing. Presently he found his 
personal property distrained by the defendant, treasurer of the 
City of Richmond, for non-payment of taxes. Thereupon he 
brought an action of detinue for the distraint. In determini 
this case, the court held unanimously (a) that the Funding Aet 
when accepted by a creditor constituted a contract, and (d) that 
the act of January 26th, so far as it required tax collectors to 
refuse to receive coupons in payment of taxes, impaired the obli- 
gation of that contract. At this point the court divided. The 
majority held that the act of January 26th, as it impaired the 
obligation of contracts, was unconstitutional and absolutely void; 
and consequently that the tender of coupons in payment of 
taxes was a good tender, that the tender and refusal were equiv- 
alent in law to payment, so far as the right to distrain for non- 
payment was concerned, and that the defendant, acting under a 
void authority, was liable individually in detinue for the dis- 
traint... The minority held that this suit, although in form 
against the collector, was in reality against the State; and that 
as such it could not be maintained, since the State had not parted 
with its sovereign right of immunity from such suit. 

6. Despite the acts of January 14th and of January 26th, Virginia 
did not rest satisfied. She next attempted escape by means ofa 
new settlement with her creditors. The act in which she made 
the attempt was passed on February 14th, 1882; and is known 
as the Riddleberger act.? This act, so far as it is here material, 
provides: That new State bonds shall be created, dated July Ist, 
1882, and payable fifty years thereafter ; that they shall bear 
interest at the rate of three per cent. per annum ; that they shall 
be issued in exchange for Funding Act bonds at the rate of fifty- 
three per cent., that is, that fifty-three dollars of new bonds 
shall be given in exchange for every one hundred dollars’ face 
value (principal and accrued interest from the preceding semi- 


1 The opinion ofthe majority inthis ginia, 116 U. S. 572; Norfolk Trust 
case has been followed invariably. Co. v. Marye, 25 Fed. Rep. 654; Willis 
See White v. Greenhow, Chaffin v.  v. Miller, 29 Fed. Rep. 238. 

Taylor, and Allen v. B. & O. R. Co., 2 Acts 1881-1882, ch. 84, p. 88. See 
114 U. S. 307, 309, 311; Royall v. Vir- also acts 1883-1884, ch. 3, p. 7. 
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annual period of maturity to the date of exchange), of Funding 
Act bonds; that these new bonds shall be issued in exchange for 
McCulloch act bonds at the rate of sixty per cent. ; that they shall 
be issued in exchange for overdue and unpaid coupons of Fund- 
ing Act bonds and of McCulloch act bonds at the rate of one 
hundred per cent. ;* and finally that no interest shall be paid upon 
any part or portion of the State debt except as provided in this 
act. 

This act proposed terms far less favorable to the creditors 
than the McCulloch act did. The latter act proposed to exchange 
new non-taxable bonds for old bonds at face value; to pay an 
average rate of interest for the term of four per cent.; and to re- 
ceive the coupons of the new bonds at face value in payment of 
taxes. On the other hand the Riddleberger act proposed to de- 
duct forty per cent. at least from the face value of the old bonds 
and then and only then to exchange them dollar for dollar for 
new bonds; and to pay only three per cent. interest for the 
term. The act did not propose to exempt the bonds from taxa- 
tion or to receive the coupons in payment of taxes. 


This act needs neither comment nor explanation. 
for itself. 
under the Funding Act to give up their bonds and receive practi- 
cally half the principal and a quarter of the interest,? — an offer 
that can be refused. But in reality the act is an offer to pay the 


It speaks 
In form indeed it is an offer to the bond holders 


smaller amount or nothing. In morality it is little else than a 


1The funding officers of the State 
construed this act to mean that only 
coupons maturing on or before July 
Ist, 1882, were fundable dollar for 
dollar in the new bonds. But thecourt 
in Favre v. Sinking Fund Comms., 
2% Fed. Rep. 641, construed the act to 
mean coupons maturing after as well 
as before that date. To settle the 
matter, the assembly by act of No- 
vember 29th, 1884, a substitute for the 
ict of August 27th, 1884, forbad the 
funding of coupons falling due after 
January ist, 1885; and offered to fund 
the McCulloch act coupons falling due 


on or before that date at one hundred 
per cent., and the Funding Act ones at 
fifty per cent. The withdrawal of the 
offer to fund coupons falling due after 
January lst, 1885, is of course effective 
as to the subsequent acceptors of the 
Riddleberger act. Gorman v. Sinking 
Fund Comms., 25 Fed. Rep. 647. 

2 The statement is sufficiently ac- 
curate. One who is entitled to one 
dollar in interest under a Funding Act 
bond becomes entitled to twenty-six 
and one-half cents in interest if he ex- 
changes that bond for a Riddleberger 
one. 
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gigantic theft by a body that cannot be indicted for the crime, 
At first creditors holding only a very small percentage of the 
public debt of the State accepted the provisions of the act. But 
gradually more have come in, feeling the hopelessness of their 
just claims and preferring the little offered by this act to abso- 
lutely nothing. So that to-day, exclusive of about $5,000,000.00 
of tax-receivable coupons, the amount of the principal of the old 
debt outstanding is about $24,000,000, and the amount of the new 
three per cent. bonds is nearly $8,000,000. 

7. The Supreme Court had not announced its decision in Point- 
dexter v. Greenhow and the other Virginia coupon cases, when 
Virginia made her next attempt to escape, by refusing to re- 
ceive coupons in payment of certain designated taxes. She 
made the attempt, a twofold one, by act of February 7th, 1884, 
and by act of March 15th, 1884: one relating to license fees, the 
other to public school taxes. 

The act of February 7th! provides that every application for a 
license to pursue a business, profession or calling, shall be ac- 
companied by the license fee’ in gold, silver, United States 
treasury notes or national bank notes; and that the application 
shall be denied if not so accompanied. This act refused to receive 
coupons in payment of license fees. It was repudiation in part. 
Was it valid? The question came before the Supreme Court of 
the United States, January, 1886, and was unhesitatingly 
answered in the negative, — license-fees falling of course within 
the Funding Act phrase, ‘* taxes, debts, dues and demands due the 
State.’’ ? 

The question came before the court in two forms. In Sands 
v. Edmunds,’ the plaintiff in error tendered the defendant, a 
county tax-collector, the amount of his license tax both in law- 
ful money and in a coupon for purposes of identification and . 
verification in accordance with the act of January 14th, 1882. 


1 Acts 1883-1884, chs. 83; 153; 450, 2 Royall v. Virginia, 116 U. S. 572: 
§ 112. The act of March 4th, 1886, re- Sands v. Edmunds, 116 U. S. 585; 
pealed these acts and provided that Moore v. Greenhow, 114 U. S. 338; 
the act of January 14th, 1882, should Harvey v. Virginia, 20 Fed. Rep. 4ll. 
apply to coupons offered in payment 8 116 U. S. 585. 
of licenses. 
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The tax-collector accepted the money, but, relying on this act 
of February 7th, refused to receive the coupon. The plaintiff 
then petitioned for a mandamus to compel the defendant to re- 
ceive the coupon in accordance with the act of January 14th, 
1882, and won, —the court holding the act of February 7th 
yoid. This case followed Antoni v. Greenhow.' In the other 
case, Royall v. Virginia,’ the plaintiff in error tendered Green- 
how, treasurer of Richmond, the amount of his license tax as a 
lawyer, partly in money partly ina coupon. The treasurer, re- 
lying on the act of February 7th, refused to accept the tender, 
and in consequence the commissioner of revenue refused to issue 
the license. Thereupon the plaintiff practiced law without a 
license, and was convicted of a misdemeanor and fined for doing 
so. Upon a writ of error, the Supreme Court held the act of 
February 7th void, and consequently reversed the judgment of 


the lower court. 


This case followed Pointdexter v. Greenhow.* 


The act of March 15th, 1884,° provides that all taxes assessed 


1 Supra. 

2116 U. S. 572. 

8 Commonwealth v. Jones, 82 Va. 
789, contra. The court, in Common- 
wealth v. Jones, distinguishes the case 
from Royall v. Virginia, supra, but 
perhaps not on tenable grounds. The 
facts were practically the same in 
bothcases. The distinction was based, 
seemingly, upon the act of March 4th, 
1886, and upon the consequent knowl- 
edge by the court of the existence of 
spurious coupons. This act provided 
that the act of January 14th, 1882, 
should apply to coupons offered in 
payment of licenses. Under the de- 
cision of Sands v. Edmunds, and in- 
deed under that of the present 
case, the act of March 4th is simply 
declaratory and consequently consti- 
tutional. But this act, as that of 
January 14th, 1882, merely entitles the 
tax-payer to compel the State to per- 
form its contract by receiving his 
coupons. It does not affect his 
tight to treat a tender and refusal as 


VOL. XXIII. 


equivalent to payment of his tax so 
far as subsequent criminal proceedings 
for practicing his profession without a 
license are concerned. In Sands +. 
Edmunds, Mr. Justice Matthews, de- 
livering the opinion of the court, en- 
forced the former right; in Royall v. 
Virginia, decided on the same day, he 
enforced the latter right. Clearly the 
court in Royall v. Virginia, must have 
been as cognizant of the act of Janu- 
ary 14th and its allegations, as the 
court in Commonwealth v. Jones was. 
Of course, Virginia need not accept a 
tender of spuriouscoupons. It seems 
that she may refuse such and either 
sue the tax-payer, or distrain for non- 
payment and be sued by him; in each 
case, the genuineness of the coupon 
tendered, and not the constitutionality 
of an act of assembly, would be the 
issue. The former course is the 
safest for the tax-collector. 

4 Supra. 

5 Acts 1883-1884, ch. 450, sec. 113, 
p. 603. 
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for the maintenance of the public free schools of the State 
shall be paid and collected only in lawful money of the United 
States. This act, of course, forbids the receipt of coupons in 
payment of such taxes. It was repudiation in part. Was it 
valid? The question came before the Supreme Court of Ap. 
peals of Virginia in the case of Greenhow v. Vashon ; and before 
the Circuit Court, Eastern District of Virginia, in the case of 
Willis v. Miller. 

In Greenhow v. Vashon,! the defendant in error tendered the 
plaintiff in error, treasurer of Richmond, the amount of his 
government and school ’’ taxes, both in lawful money and 
in coupons, for purposes of identification and verification, in 
accordance with the act of January 14th, 1882. The treasurer 
offered to accept the money, but refused absolutely to receive 
the coupons and particularly so much thereof as were tendered 
in payment of the public free school tax. Upon Vashon’s peti- 
tion for a writ of mandamus to compel the acceptance of the 
coupons for the above purposes, the Hustings Court issued the 
writ. But upon a writ of error the Court of Appeals reversed 
that judgment. In making this reversal, the court based the 
decision on the ground that the Funding Act conflicted with the 
State constitution as regards the public school taxes; and was 
consequently void, at least as to them. The court thus overruled 
several earlier cases in which this ground had been taken by 
counsel, but deemed untenable by courts.? But further the 
court held, although it disclaimed the necessity for doing 80, 
that the Funding Act, when accepted by a creditor, did not con- 
stitute a contract, since there was no legal consideration for the 
State’s promise; * and that as there was no contract to be im- 
paired, the act of March 15th, 1884, was entirely constitutional. 
This startling view calls for no argument in protest here; since 
it is entirely refuted by the other cases on the point, those in the 


1 81 Va. 336. ‘* government’’ tax although the re- 
2 Antoni v. Wright, 22 Gratt. 833, fusal to receive coupons in payment 
874; Clarke v. Tyler, 30 Gratt. 134,141; thereof must be justified, if at all, not 
Williamson v. Maury, 33 Gratt. 237, on the former ground, but solely on 
247. the latter one, — the invalidity of the 
3 The court say nothing about the Funding Act contract. 
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Court of Appeals of Virginia and those in the Supreme Court of 
the United States. No legal consideration! Did Virginia, de- 
spite what she says in the preamble of the Funding Act itself, 
receive no benefit from effecting a settlement with her creditors? 
Did the accepting creditors, who gave up for cancellation thirty 
million dollars of valid claims against Virginia, suffer no detri- 
ment, give up nothing to get the Funding Act bonds? Surely, 
either the benefit to the State or the detriment to the accepting 
creditors formed a sufficient legal consideration for the contract. 
Indeed one who compares the decision in this case with the de- 
cisions in the other cases on this point is forced, however unwill- 
ingly, to face this alternative: either he must believe that the 
judges in this case were utterly and entirely ignorant of the fun- 
damental principles of the law of contracts, although they had 
seen those principles applied again and again to the very point in 
issue ; or he must remember simply that these judges were ap- 
pointed, in 1881-1882, by the party that passed the Riddleberger 
and the two coupon-killer acts. 

Subsequently the question of the validity of the act of March 
15th, 1884, came before the Federal court in Willis v. Miller.? 
In this case the plaintiff, after a tender of coupons in payment 
of ** school’’ and other taxes, and a refusal to receive and sub- 
sequent distraint for non-payment by the defendant, treasurer of 
the county, brought an action of trespass and won; the court 
holding (1) that the Funding Act when accepted by a creditor con- 
stituted a contract; and (2) that the Act of March 15th, as it im- 
paired the obligation of that contract, was unconstitutional and 
void. This case followed Pointdexter v. Greenhow.? 

8. The Supreme Court announced its decision in Pointdexter 
v. Greenhow and the other Virginia coupon cases, April 20th, 
1885, and held therein that a tender of coupons in payment of 
taxes and a refusal to receive by the tax-collector were equivalent 
to payment so far as the right to distrain for non-payment was 
concerned. This decision was a crushing defeat for Virginia. 
Indeed it gave her but a bitter and humiliating choice, either to 
accept coupons in payment of taxes and thereby to perform her 


1 29 Fed. Rep. 238, following Pointdexter v. Greenhow, supra. 2 Supra. 
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contract; or worse still to refuse them and thereby place tax. 
payers in the position of having practically paid their taxes and 
of still owning their coupons. But after a struggle of fifteen 
years, Virginia could hardly be expected to rest quietly under 
such a defeat. Sheremembered the victories of the Riddleberger 
and first coupon-killer acts, and took heart. If she could but 
elude this decision she felt that she would be absolutely safe. 
She first attempted escape by direct defiance of the courts. The 
act under which she made this attempt was passed February 24th, 
1886.1. This act provides: That a board consisting of the 
attorney-general, secretary of the commonwealth, auditor 
of public accounts, second auditor, and treasurer shall be 
authorized to allow a tax-collector such an amount of money 
as the board may deem just and proper to cover any expense 
or damage sustained by him in trying to collect taxes. A 
month later, on March 23d, the auditor of the State issued a cir- 
cular instructing tax-collectors to refuse to receive coupons in 
payment of taxes, and to levy on the property of tax-payers ten- 
dering coupons and sell the same for delinquent taxes. Subse- 
quently the board as a whole indorsed this circular and promised 
the tax-collectors indemnity for consequences. ‘The tax-collectors 
obeyed the circular. Immediately they and the board of in- 
demnity were sued in trespass by tax-payers for illegal seizure 
and sale. They were held liable of course and in such punitive 
damages as they should be assessed for by a jury.” 

9. The Supreme Court held in Pointdexter v. Greenhow that 
a tender of coupons in payment of taxes and a refusal to receive 
by a tax-collector, were equivalent to payment so far as the 
right to distrain for non-payment was concerned. Virginia tried 
to evade this decision by defiantly ordering the distraints to be 
continued; and she was beaten. She now tried to evade the de- 
cision by bringing suit against every tax-payer tendering cou- 
pons in payment of taxes and compelling him to prove the 
validity of his tender. The act in which she attempted this was 
passed May 12th, 1887.° It provides as follows: That every 


1 Acts 1885-1886, ch. 216, p. 228. 2 Willis v. Miller, 29 Fed. Rep. 238; 
See Acts 1887, extra session, ch. 432, Strickler v. Yager, 29 Fed. Rep. 244. 
p. 534. 3 Acts, 1887, ch. 185, p. 257. 
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tax-officer shall report to the commonwealth’s attorney for the 
district the names of those who have heretofore tendered cou- 
pons in payment of taxes and been refused, and shall make a 
similar report regularly in the future; that every attorney for 
the commonwealth shall forthwith institute suits to recover all 
such taxes; that every defendant relying on a tender of coupons 
as payment of taxes shall plead the tender specifically and file 
the coupons with the plea; that, thereupon, he must prove the 
tender, and the genuineness of the coupons; that if he proves 
this he shall have judgment and his coupons shall be forwarded, 
as proved, to the second auditor; that if he does not prove this, 
he shall receive back the coupons, if not spurious, and pay his 
taxes and interest. 

The act in compelling this proof practically nullifies the value 
of the coupons in payment of taxes; since the expense, to say 
nothing of the trouble, of proof far exceeds the value of the 
coupon itself. Indeed the act has the same object that the act 
of January 14th, 1882, had, namely, indirect repudiation: and it 
is open in this respect to the same criticism. The act was rotten 
morally. Was it sound legally? The question came before the 
Supreme Court of the United States in In re Ayers, In re Scott 
and In re McCabe.! The question came up in a roundabout 
way. Ayers was attorney-general at the time, and Scott and 
McCabe were attorneys for the commonwealth. They were about 
to institute the suits required by the act of May 12th, 1887, 
when they were forbidden to, by a restraining order of the Cir- 
cuit Court. Nevertheless, they proceeded and thereupon were 
fined and imprisoned by the court for contempt. They immedi- 
ately petitioned for a writ of habeas corpus. In the opinion 
discharging the petitioners from custody the court held: — 

(a.) That a State cannot be compelled to perform its contract 
or be sued for a breach unless it submits to be; that the order 
restraining the petitioners from bringing the suits required by 
act of May 12th was, in substance although not in form, an 
order restraining the State, and was an order looking towards 
finally compelling the State to perform its contract ; and conse- 


1 123 U. S. 443. 
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quently that the order itself and a fortiori the fine and com- 
mitment for its disobedience were beyond the jurisdiction of the 
Circuit Court: and (2) that while a lawful tender of coupons is 
equivalent to payment so far as a right to distrain for non-pay- 
ment is concerned, such tender is not actual payment, it is sim- 
ply an excuse for non-payment; and consequently that the act 
of May 12th, as (and so far as) it enables every tax-payer to 
prove his tender, as a defense, in the usual way in court does not 
violate any of his legal or contractual rights. 

The distinction between Pointdexter v. Greenhow and the 
present case seems to be this: In the former case the State offi- 
cial, relying on the act of January 26th, 1882, refused the tender 
of coupons in payment of taxes and distrained for non-payment, 
In doing this he relied on an absolutely void authority. In law, 
therefore, he acted on his own responsibility. And as he levied 
without right, —the tender being lawful, — he was liable indi- 
vidually as a trespasser. In In re Ayers, on the other hand, 
the commonwealth attorneys, relying on the act of May 12th, 
1887, brought, or were on the point of bringing suits, to collect 
taxes after refusals to receive coupons in payment. In bringing 
such suits the attorneys relied on a valid act, on one which they 
in their official capacity were bound to obey. They were clearly 
not liable as individuals: not in contract, for they were not par- 
ties to the contract, and consequently were not capable in law of 
committing a breach ; not in tort, for they committed no tort in 
simply bringing the suits required by the act. 

Virginia has made no further attempt to escape receiving 
coupons in payment of taxes. Indeed she does not need to 
make one. She can now refuse to receive, and place the tax- 
payer in an inextricable dilemma. Either he must, as plaintiff, 
prove the genuineness of his coupons and compel their receipt, 
in accordance with the remedy given by the first ‘* coupon- 
killer’’ act, that of January 14th, 1882, with its amendments. 
Or if he stands upon his tender as equivalent to payment he 
must as defendant prove the genuineness of his coupons and 
the validity of his tender in accordance with the act of May 12th, 
1887. In either case he must enter into a prolonged and ham- 
pered litigation with a State that will use every means to win, 
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feeling that it fights in him all tax-payers. And if after all his 
trouble and expense he fails to legally prove the genuineness of 
his coupons, he is obliged to give them up, and pay his taxes in 
money: and surely he will often fail to make such proof. Espe- 
cially if in accordance with the act of January 26th, 1886, he is 
prevented from proving the genuineness of his coupon by ex- 
pert testimony; and if in accordance with the act of January 
21st, 1886, he is obliged to produce the bond from which the 
coupon purports to have been cut and prove the cutting ;' for 
most of these bonds are held in other parts of this country 
and in England and very few indeed are in the possession of 
Virginia coupon holders. ? 

This article ends here. But it leaves the reader face to face, 
with, to my mind, the saddest contrast that the history of our 
Colonies aud States presents —the contrast between Virginia of 
a hundred years ago and Virginia of to-day; between the glory 
of her past and the degradation of her present. And more sor- 


rowful still is that earnestly as we look for it and hope for it 


we can yet see no sign of her return to common hdnesty. 


Boston, Mass. 


1 Acts 1885-1886, ch. 45, p. 37, ch. 
49, p. 40. The Supreme Court of Ap- 
peals of Virginia has held both of these 
acts valid (1) on the ground that a State 
inprescribing rules of evidence to gov- 
ern the procedure of its courts does not 
impair the obligation of contracts, 
and (2) on the ground that as a State 
is entitled to refuse to be sued at all, 
it is entitled to refuse to be sued ex- 
cept according to such rules as it 
prescribes. Cornwall v. Common- 
wealth, 82 Va. 644; Newton v. Com- 
monwealth, 82 Va. 647; Common- 
wealth v. Weller, 82 Va. 721; Com- 
monwealth v. Booker & Co., 82 Va. 964, 
The Supreme Court of the United 
States has not yet passed upon the 
validity of these acts although it spoke 
of them, and certainly not with ap- 
proval inIn re Ayers, 123 U. S. 443. 

2 Since writing this article I have 
Tun across the following statement in 


Morris Gray. 


the Financial Chronicle of January 5th, 
1889, vol. 48, p. 29:— 

StaTE Coupons. — A 
press dispatch from Petersburg, Va., 
Jan. 3d, says: Three hundred suits 
brought by the State against citizens 
who had tendered coupons in payment 
of State taxes were settled to-day in the 
Circuit Court of this city. The suits 
were instituted under an act of the 
legislature, known as the ‘Coupon 
Crushers.’ * * * In twenty of those 
cases the jury rendered a verdict 


against the State, the defendants - 


being able to prove the validity of the 
coupons by producing the bonds from 
which they were clipped. In 260 cases, 
the defendants allowed judgment 
to go against them by default, inas- 
muchas it was impossible for them to 
comply with the demands of the State 
and produce the bonds.”’ 
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ANNUAL ADDRESS OF THE PRESIDENT OF THE 
AMERICAN BAR ASSOCIATION. 


Gentlemen of the American Bar Association: 


Thirty years ago it was my fortune, at the opening of the 
law school of the University of Chicago, to deliver an address 
on the magnitude and importance of legal science. What was 
then a city of great expectations has grown, in the lapse of a 
generation, to be a city of great realities, and the queen of the 
inland seas already dreams of rivaling in wealth and luxury the 
queen of the outer ocean. The school whose beginning we 
then celebrated has flourished beside the city; and in its arms I 
beg now to salute them both with my sincerest homage. 

Your constitution makes it the duty of the President to open 
each annual meeting with an address, mentioning the most note- 
worthy changes in statute law on points of general interest, 
enacted in the several States and by Congress during the pre- 
ceding year. My first endeavor, therefore, will be to perform 
this duty. Of the forty-two States and five territories, all but 
eight have changed the sessions of their legislatures from annual 
to biennial, and of the biennial sessions five have not been held 
this year. Of sessions annual and biennial there have been 
forty-two during the year, and from these have proceeded alto- 
gether about ten thousand laws, while Congress has enacted five 
hundred and seventeen more. The task of examining all these 
has been very great, so great, indeed, that I should have been 
appalled by it, had not two gentlemen of the bar, Mr. Howard — 
Payson Wilds and Mr. Walter George Smith, kindly come to my 
assistance. The summary which they have enabled me to fur- 
nish will, I think, be found sufficiently minute for the informa- 
tion you desire. It is worthy of remark, that in all this multitude 
of enactments there are few, very few indeed, of general interest, 
among the most noticeable of which are those which aim at 
ballot reform and the suppression or regulation of corporate 
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trusts. With these and a few other exceptions, the enormous 
mass of enactments, which fill the pages of these statute books, 
contain only matters of local interest. 

From this general view, it might, perhaps, be inferred that 
the change from annual to biennial sessions was a wise one. I 
do not think so. It does not appear to me an encouraging sign 
for republican government. It is a bad omen when there is 
fomented, as there is now, a general disrespect for legislatures. 
Shall it ever be said that the disuse of representative institutions, 
which neither the craft of princes nor the strength of armies was 
able to accomplish in the old world, the abuse of such insti- 
tutions has accomplished in the new? Annual parliaments have 
been the demand of the people under monarchial governments 
from time immemorial. Is there less reason for frequent meet- 
ings of the representatives of the people under these govern- 
ments, which we say are of the people, by the people, and for 
the people? Biennial sessions of the legislatures will not lessen 
the evil of too many special privileges granted, but will intens- 
ify it. The remedy lies in limiting the scope, rather than the 
frequency of legislation. To allow legislators to deal with all 
the subjects with which they now deal, but to give them less 
time for the task, is but to compress within a smaller space the 
elemental fires, which, when too much compressed, will sooner 
or later explode the whole fabric. We want annual legislatures _ 
to watch and check the other departments of the government, as 
well as to make the laws. If it were true that we were able no 
longer to elect honest representatives, then indeed it would be 
true that we were no longer fit to govern ourselves. But 
neither supposition is a true one. The upright citizens, they 
who desire honest government, are an immense majority of 
the American people; the politicians are a timorous set, who 
will cower and run the moment they hear the growl of the 
multitude. It is our own supineness that has begotten the wish 
for biennial, instead of annual sessions of the representatives 
of the people. The biennial session is therefore, in my judg- 
ment, a movement backward in the march of free government. 


{Here the speaker gave a summary of the legislation above 
referred to. ] 
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Having made this analysis of the movements in legislation 
since our last meeting, | may be permitted, I trust, to close with 
some observations respecting the true place of the lawyer jn 
an American commonwealth, and respecting also his public no 
less than his private duties. Americans, having no personal 
sovereign, loyalty to the occupant of a throne is unknown to 
them. The ties which bind them together are the instincts of 
sympathy and self-preservation. Their sovereign is the col- 
lective body of the people, and these speak only through the 
laws. The judges are recruited from the lawyers, and the three 
classes, judges, advocates and attorneys, constitute the machinery 
by which justice is administered tothe citizens. The legislatures, 
moreover, are recruited in a proportion large in number and 
preponderating in influence from the attorneys and advocates, 
The true place, then, of the lawyer in an American common- 
wealth, is as a minister of justice. Upon him and his brethren, 
more than upon any other equal number of citizens, depends the 
good order of the State. As the soldier is first in a warlike na- 
tion, so the lawyer is, and must always be, first in a free and 
‘peaceful one. Of the committe@ which framed the Declaration 
of Independence all were lawyers except Franklin. The con- 
vention which framed the Federal Constitution consisted chiefly 
of lawyers. Of our twenty-two Presidents eighteen have been 
lawyers, a majority of Senators have come from that profession, 
and we all know the influence of the legal element in the House 
of Representatives. The training and discipline of lawyers in 
our American system and their notions of duty and honor, are 
therefore matters of concern to the whole body politic. And for 
the lawyers themselves, whatever may tend to elevate them in 
their own just estimation, and in the just estimation of the pub- 
lic; whatever may enable them the better to understand their 
true calling and prompt them to fulfill it, should be the study of 
their lives. It matters little whether we call the profession a 
public office or a private office for a public purpose, for we know 
that its members receive, at the outset, commissions from pub- 
lic authority, and that their duties are threefold — to their clients, 
to the courts, and to the State. We are accustomed and proud 
to believe that our profession is one of the great conservative 
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forces of society; that it forms a group around the judges, serv- 
ing the double purpose of oversight and defense, and that it 
cherishes the sentiment of honor as religiously as it was ever 
cherished in the foremost ranks of the profession of arms. 

I do not mean that our profession has been the same at all 
times and in all places; it has had its periods of partial decadence 
as of exceptional elevation ; its brilliant eras and its eras of rou- 
tine. There was a time when it was thought unprofessional to 
solicit retainers. There was atime when it was thought unprofes- 
sional to share with the client the fruits of a litigation. There 
was a time when it was thought unprofessional to consider whether 
the defense of a client was popular or unpopular. There was a 
time when the discipline of the bar was supplemented, or rather, 
Ishould say anticipated by the self-discipline of each member. 
There was a time when the lawyer was swift to repel the sug- 
gestion that his calling had in it an alloy of trade, and was not 
purely professional. Ido not say that the American bar has 
lost any of its eminent virtue or its eminent dignity, as I am sure 
it has not lost any of its eminent ability and learning ; but I leave 
you to make a just comparison between the old and the new. 

I donot know that I can give abetter formula for the expres- 
sion of the duties of lawyers to their clients and to the courts, 
than in the language of section 511 of the completed Code of 
Civil Procedure prepared years ago for New York. It was 
copied in most part from the oath prescribed to advocates by 
the laws of Geneva. This is the language: ‘ It is the duty of 
the attorney and counselor :— 

‘First. To support the constitution and laws of the United 
States and of this State. 

“Second. To maintain the respect due to the courts of jus- 
tice and judicial officers. 

“Third. To counsel or maintain such actions, proceedings 
or defenses only as appear to him legal and just, except the de- 
fense of a person charged with a public offense. 

“Fourth. To employ, for the purpose of maintaining the 
causes confided to him, such means only as are consistent with 
truth, and never seek to mislead the judges by any artifice or 
false statement of fact or law. 
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‘¢Fifth. To maintain inviolate the confidence, and at every 
peril to himself to preserve the secrets of his clients. 

‘¢ Sixth. To abstain from all offensive personality, and to 
advance no fact prejudicial to the honor or reputation of a party 
or witness, unless required by the justice of the cause with which 
he is charged. 

‘¢ Seventh. Not to encourage either the commencement or the 
continuance of an action or proceeding from any motive of pas. 
sion or interest; and, 

‘Eighth. Never to reject for any consideration personal to 
himself, the cause of the defenseless or the oppressed.”’ 

These several provisions contain, I think, a summary of the 
duties of lawyers to their clients and to the courts. The judge 
has a right to the assistance of the lawyer, who, for that reason, is 
bound to be frank with him. Not that a lawyer is bound to 
divulge the secrets of his client even to the court; but with that 
exception he is bound to give it all the information asked con- 
cerning the conduct of the cause and the course intended to be 
pursued, and never, in anything, is he permitted to mislead it. 

The question sometimes arises, whether a lawyer is bound to 
give his opinion to every one who asks for it and offers a rea- 
sonable fee. I think he is, and especially do I think he is so 
bound, so long as in the present chaotic state of our laws, the 
client has no other means of knowing what the law is. The 
State oes not inform him, and he can have no recourse but the 
person who has waded through the chaos and dug out the law. If 
one lawyer may refuse to give his opinion, so may any other, 
and the client be left in ignorance of his rights and his duties. 
Therefore I think a lawyer is bound to deliver his opinion to 
every comer, with this qualification, however, that if he knows. 
that his opinion will be abused for unlawful or unjust purposes, 
he should withhold it. 

In respect of our duties to the State, I insist that we are far 
behind in the performance of them. I know that I am here 
treading on delicate ground; not pleasant, I fear, to many of 
my professional brethren, but I must speak my mind, neverthe- 
less; especially in speaking from this place, where, being for the 
occasion placed in front of my brethren, it is my duty to address 
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them in sincere language. We are a boastful people; we make 
no end of saying what great things we have done and are doing; 
and yet behind these brilliant shows there stands a spectre of 
halting justice, such as is to be seen in no other part of Chris- 
tendom. So faras I am aware, there is no other country calling 
itself civilized, where it is so difficult to convict and punish a 
criminal, and where it takes so many years to get a final de- 
cision between man and man. Truly may we say, that justice 
passes through the land on leaden sandals. One of our most 
trustworthy journalists asserts that more murderers are hung by 
mobs every year than are executed in the course of Jaw. And 
yet we have, it is computed, nearly 70,000 lawyers in the 
country. It is difficult to make an exact computation, but we 
know that there are about 11,000 in the State of New York, 
which has a population of 6,000,000. Taking the population 
of the country to be 60,000,000, and the proportion of lawyers 
the same as in New York, we should find an army of more than 
100,000 strong. Reducing the proportion, however, to half that 
of New York, we should still have 55,000 from the rest of the 
country, making 66,000 in all. A more accurate estimate may, 
perhaps, be gathered by referring to the appendix of the report 
presented to this association four years ago. Twenty-seven 
States outside of New York, containing a population of 
thirty-four millions, are there said to have about thirty-five 
thousand lawyers. There remain after these States and New 
York, fourteen other States, five territories and the District 
of Columbia, with a population of twenty millions; and these 
should, in the same proportion as the twenty-seven States, 
have over twenty thousand lawyers, making a total of six- 
ty-six thousand. Compare this proportion with that of 
other countries. France, with a population of forty mill- 
ions, has, according to trustworthy statements furnished me, 
six thousand lawyers and two thousand four hundred other 
officials, who do the work of attorneys with us; and Ger- 
many, with a population of forty-five millions, has in the same 
category seven thousand. Thus the proportion of the legal 
element is, in France, one to four thousand seven hundred 
and sixty-two; in Germany, one to six thousand four hundred 


q 
0 | 
| 
h 
0 
3 
is 
at 
n- 
t. 
to 
80 
he 
he 
he 
If 
er, 
es. 
to 
ws. 
es, 
far 
ere 
of 
he- 
the 


952 ADDRESS OF PRESIDENT AMERICAN BAR ASSOCIATION, 


and twenty-three ; in the United States, one to nine hundred and 
nine. Now turn from the performers to the performance. The 
report just mentioned contains, in text and appendix, a state. 
ment of the length of time required in the courts of the country 
for the final decision of a lawsuit, and a melancholy record it is, 
‘* Tt appears,’’ says the report, ‘‘ that the average length of a 
lawsuit varies very much in the different States; the greatest 
being about six years and the least one year and a half.” | 
might add that very few States finish a litigation in this shorter 
period. Taking all these figures together, is it any wonder that 
a cynic should say that we American lawyers talk more and 
speed less than any other equal number of men known to 
history ? 

The talking and the writing that we have to suffer are wonder- 
ful to hear and to behold. Our formal documents, deeds, bonds, 
mortgages, insurance policies, bills of lading, charter-parties and 
numberless other contracts in the older States, and sometimes in 
the new, are marvels of iteration and expansion, centuries old, 
musty and rusty. We cling to them all the same. If life were 
thrice or twice the allotted term of threescore years and ten, we 
might perhaps keep on reading and writing the old phrases, and 
might listen complacently to the long harangues which salute us 
whenever we euter the courts, reminding us of Hamlet’s bitter 
reply: ‘* Words, words, words;’’ aud we might possibly read 
with patience the dissertations that fill the law books; but life is 
too short and patience too weak. I know no parallel to the 
cataracts of words resounding in our ears, save in the diverting 
play of Bombastes Furioso, from which pardon me if I take this 
pregnant extract : — 


**A blow, shall Bombardinian take a blow? 
Blush, blush, thou sun; start back, thou rapid stream! 
Hills, vales, seas, mountains all commixing crumble, 
And into chaos pulverize the world! 
For Bombardinian has received a blow, 
And Chrenonkotonthologos shall die. * * * 
Ha! What have I done! 
Go call a coach and let a coach be called; 
Let him that calleth be the caller, 
And in his calling, let him nothing call 
But coach! coach! coach! Oh, for a coach, ye gods! ”’ 
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Need I add that you and I have read legal documents and heard 
forensic harangues which, in point of iteration, or inconsequence, 
or grandiloquence, might vie with this precious morsel ? 

The delays in the administration of justice are scandalous. ‘ We 
have quite forgotten the ancient maxim: ‘* Bis dat qui cito dat,”’ 
although it is as applicable to the awards of justice as to the gifts 
of beneficence. There is no reason in the nature of things why 
any lawsuit, if the witnesses are within the jurisdiction, should 
not be determined within a year from its beginning. Whena 
litigation has run through the four seasons, it has run long 
enough. Twelve months are as long as an American citizen 
should be obliged to wait for justice, and 1 think it should be 
deemed a fundamental precept to all law-givers and ministers of 
the law, that the judicial force be so arranged, and the methods 
of procedure so contrived, that the end of the year from the 
beginning of the process shall see the end of it. 

I have said this much of what I call the private duties of the 
lawyer —that is to say, his duties to his clients and to the 
courts —that I might not appear to have omitted anything so im- 
portant and so fundamental, and I have spoken of so much of 
his public duties —that is to say, his duties to the State as 
relate to the administering of justice. I wish now to mention 
his duty to help remove patent defects, and from time to time 
improve the law, and his further duty to help diffuse among the 
people a knowledge of all the law of the land. 

That great defects exist, lawyers know and other men feel. 
How could it be otherwise? The bulk of our jurisprudence 
came from our forefathers, it is true, but from forefathers of a 
different age, different geographical position, and different po- 
litical and social institutions. That the changes which these 
differences require have not been marked out by the law-giver, 
is one of the anomalies in history, to be explained only by the 
exacting labors of a recent people, and the immobility, or what 
the philosophers call the vis inertia, of the legal profession. 
An English journal, not long ago, described our legal condition 
in this uncomplimentary language: ‘‘ The British king and the 
British Parliament still lay down, through the law which pro- 
ceeded from one or the other of them, rules of life for Ameri- 
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cans which they dare not disobey. The old idea that the law is 
the perfection of human reason has very much died out in the 
country which once believed in that audacious maxim ; but it is 
still acted upon by Americans as if it were true, and the lives of 
three-fourths of the nation are affected by it at every turn.” 
This is a true indictment, and I wish those of our people who 
are fond of quoting English opinions and aping English manners 
would lay it to heart. Of course, so long as the law remains in 
the chaotic state which I have described, it is impossible to con- 
dense and arrange it in the manner required by the needs of the 
citizen. What is required and what must, at some time or other, 
be undertaken, is a treble process, the process of elimination, 
the process of condensation and the process of classification. 
This performance would make a code, call it by whatever other 
name you please. You might make its provisions more or less 
general: it would be a code all the same, and would give to the 
citizen a view of the law as a whole, enabling him the better to 
understand not only his rights, but what further legislation 
might be needed to protect them. That such a work is the in- 
evitable outcome of American institutions, I am confident, and 
I beg leave to commend it to your earnest attention. Many 
lawyers are frightened by the idea of a code, or rather, I should 
have said, by their idea of one. They imagine it to be revolu- 
tionary, something that would take away the substance of what 
they are accustomed to, and force them to learn a new system. 
These persons greatly err. It surely is not revolutionary to set 
in writing what has already been decided, and of course has 
been spoken or written by somebody somewhere. It is not 
revolutionary to condense the utterances that have been made 
from the bench in hundreds of years. It is not revolutionary 


to arrange the several propositions thus evolved. No spectre is — 


here to frighten anybody. 

The arguments for and against a code have been so fully dis- 
cussed that he who runs may read; though I fear that many of 
my professional brethren do not much concern themselves with 
such discussions. I shall not here enlarge upon what I conceive 
to be the advantages of codification to the lawyer and the judge; 
I will regard it only in its relations to the great body of citizens, 
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and I insist that it is the first duty of a government to bring the 
laws to the knowledge of the people. That the laws of the land 
should be known to all who are to obey them, and known before- 
hand, should seem to be political axioms and self-evident. Need I 
add that these axioms are in practice disregarded and, I might say, 
almost universally disregarded. Of the forty-two States of this 
Union, there are but five — California, North and South Dakota, 
Georgia and Iouisiana— which have attempted to give to their 
citizens the whole body of their laws. Indeed, it is avowed by 
a great many, perhaps the majority of the lawyers of the country, 
that such an attempt should not be made ; that it is better for the 
judges to make the law as they go along and to make it after the 
transactions to which it is to be applied. Such may not be in 
all cases the language of these arguers, but such is the real pur- 
port of their argument. To state the argument is to refute it. 
Do not answer by saying that this is an unfair statement of the 
facts, and that, in reality, the judge does not make a new law, 
but discovers an old one and applies it to the case. Then, I ask, 
why was not this old law written out and given to the contestants 
beforehand, that they might know how to act? You reply that - 
the old law was, in fact, hidden away, and dug out by the dili- 
gence of the judge and counsel after the occasion arose for ap- 
plying it. Then, I rejoin, why not begin with the process of 
digging out and bringing to light? The adversaries of codifica- 
tion find themselves i in this dilemma: They must insist either 
that there are no old laws as yet unwritten, or that all are written 
somewhere. Now if they are written anywhere, they exist for 
the whole body of citizens, not alone for the lawyers, and 
therefore should be put into a form where the citizens can find 
and understand them. This can be accomplished by no other 
means than by collecting, condensing and arranging them. That 
duty, I insist that we — you and I — are bound to fulfill. 

We take, in my opinion, but a very narrow view of the oblig- 
ations of our profession, when we leave out of it the improve- 
ment of the laws we help to administer. One who is content 
with applying these as he finds them, solacing himself with 
the idea that it is no part of his business to help make them, or 
to make them better, has a narrow estimate of his calling. His 
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obligations are, in fact, commensurate with his opportunities, 
and these are greater than those of any other class of citizens, 
He sees more clearly what is needed, and he knows better how 
to supply it. 

A great many members of our profession have a superstitious 
reverence for the law of precedents, or what they call the com- 
mon law of England. Let me remind them that a late chief 
justice of England pronounced the present condition of the law 
of his country to be simply chaos, and that Lord Campbell, in 
his Lives of the Chief Justices, writing of Lord Mansfield, uses 
this language: ‘* He formed a very low, and, I am afraid, a very 
just estimate of the law of England which he was to admin- 
ister. * * * His plans seem to have been to avail himself, 
as often as opportunity admitted, of his ample stores of knowl- 
edge acquired from his study of the Roman Civil Law and the 
juridical writers produced in modern times by France, Germany, 
Holland and Italy.”’ 

The common law of England at the time of our revolution, 
was divisible into two portions, one public and the other private. 
The public portion, with its three great branches, trial by jury, 
habeas corpus and representative assemblies, was worthy of all 
commendation. Its private portion, that which related to land 
and private obligations, was but little advanced beyond the re- 
gion of semi-barbarism; most of the good which it had, and of 
that which it has since accumulated, was the contribution of the 
Romans, that magnificent people, which once ruled the world by 
the sword, and have since held a half dominion by the silent em- 
pire of their laws. When the apostle of the Gentiles was ac- 
cused by his countrymen, he appealed not to the laws of his 
nation, but to the laws of Rome. ‘* It is not the manner of the 
Romans,”’ answered the Roman governor to his accusers, ‘to 
deliver any man to die, before that he which is accused have the 
accusers face to face, and have license to answer for himself, 
concerning the crime laid against him.’’ During the century 
that has elapsed since our revolution, the laws of England and 
of America following in the footsteps of England, have gradu. 
ally gathered to themselves fragments of many other laws, and 
have elaborated many that are new, until at last we see spread. 
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before us the vast congiomerate of to-day. Let us collect and 
bind together in their appropriate places what we have, and then 
we can the better tell what more we need. 

My closing utterance from this place to the members of this 
association, and to all the members of my profession as well — 
a profession to which I have devoted a long life, and which I 
greatly honor—shall be in these few words: You must, of 
course, be true to your clients and to the courts, but you must 
also give speedy justice to your fellow-citizens, more speedy than 
you have yet given, and you must give them a chance to know 
their laws. 


Davip FIELp. 
New YORK. 
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RELIEF OF THE UNITED STATES SUPREME COURT. 


The necessity of a change in the procedure of the United States 
Supreme Court, to enable that tribunal to dispose of the business 


before it, is admitted by every one familiar with the subject. 


Various remedies have been proposed, none of which seem entirely 
satisfactory. Hence, Congress has failed to act in the premises. 
The number of cases on the docket at the beginning of the October, 
1888, term,as stated by a correspondent, was 1,463. At the close 
of the 1886 term there remained on the docket 900 cases, 496 
having been filed during that term. The average number of 
cases disposed of each year is from 400 to 450, which, considering 
that the judges are also required to do duty in the Circuit 
Courts, and that nearly all the cases are of considerable impor- 
tance, certainly shows industry. Great delay in the trial or final 
disposition of a case amounts to a practical denial of justice. 
Wealthy litigants, indeed, may consent to such delay, and even 
appeal for the sole purpose of procrastination, in order, if pos- 
sible, to effect a favorable compromise, and there is reason to 
believe that such appeals are of frequent occurrence; but the 
average suitor must reap the fruits of the litigation within a 
reasonable time after the bringing of the action, or suffer great 
inconvenience, if not loss. The remedy, therefore, whatever it 
is, should be one that will enable the court to administer justice 
without denial or delay. The most practical mode of disposing 
of the cases now in arrears would seem to be by a commission — 


the court to approve its decisions before they are filed. A com- — 


mission, however, is a mere temporary arrangement, brought 
into existence from dire necessity, and cannot, from the circum- 
stances which gave it birth and life, possess the independence 
and freedom of action of a court, even if the members thereof 
are equal in point of ability to those of the court. A commis- 
sion as & permanent institution therefore would not give satisfac- 
tion. Among the remedies proposed is one to create separate 
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courts for the disposition of cases arising under certain laws — 
as those relating to patents, etc.; but experience with other 
special tribunals has shown that there is a tendency in such 
courts to be narrow and technical — that, as the court itself has 
but little scope, it marks out a restricted path in which to tread; 
and as this wears deeper as the years pass, its power to grant re- 
lief becomes more contracted and does not keep pace with the pro- 
gressof the age. Such tribunals would nof command the respect 
accorded to the present court and would seem to be inadequate. 

It is proposed, as a mode of relief, to increase the amount to at 
least $10,000, for which an appeal may be taken; but many ob- 
jections may be urged against such increase. The propriety of 
requiring as large a sum as at present — an excess of $5,000 — has 
been doubted. But a comparatively small portion of the peo- 
ple, — probably less than one-fourth,—possess each $5,000, 
and thus are as completely barred from prosecuting their rights 
in that court as if expressly prohibited by statute. A great 
majority of those thus debarred are upright, intelligent and 
industrious — in other words, good citizens and loyal to the gov- 
ernment, but from various causes they have failed to accumulate 
large amount of property. It has been claimed with apparent 
truth that the Supreme Court, without any fault of its own, has 
by the progress of events become a rich man’s court. This is 
unfortunate in many respects; as, besides depriving parties, who 
have merit in their cases, of the right of appeal, it has a tendency 
to impress on the minds of the judges that they are sitting fora 
favored and exclusive class of suitors, and not for persons of low 
estate. 

That such is the tendency there is no doubt, and it is seen 
in the heavy costs attending the submission of a case, although 
the judges in their decisions rise above it. Inthe English Court 
of Chancery it was deemed beneath the dignity of the court to 
entertain a suit where the subject-matter in litigation was under 
the value of ten pounds, except in cases of charities, or of fraud, 
or of bills to establish a general right, or other special circum- 
atances.!. The value of the matter in dispute is not to be consid- 
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ered as a condition to a review of the cases mentioned in section 
699 of the Revised Statutes of the United States, viz.: an action 
for the enforcement of the revenue law; an action against an 
officer for any act done in performance of his duty; an action 
brought by a citizen for the deprivation of a right, etc., and an 
action brought by a person onaccount of injury from a conspiracy, 
Why not apply substantially the same rules to all cases in the 
Supreme Court, and in order to prevent it from being burdened 
with business restrict its jurisdiction in other respects? When 
the court was organized one hundred years ago, the nation con- 
tained 3,500,000. At that time the nation was poor and for 
many years after the organization.of the court the judges, in ad- 
dition to their duties in the several Circuit Courts, were able to 
hear and dispose of every case which came before the court and 
keep its docket clear. The population of the United States at 
the present time is from 60,000,000 to 70,000,000; the wealth 
of the nation has more than kept pace with the increase in num- 
bers, and so far as we can judge, this ratio of increase of wealth 
and population will continue for some time to come. It is ap- 
parent, therefore, that no single national court, however con- 
stituted, can hear all of the cases which, under our present laws, 
will probably be filed therein each year hereafter. New ques- 
tions under recently enacted statutes —such as the interstate 
commerce law — are constantly arising, many of which must be 
tried in the Federal courts and be finally adjudicated by the 
United States Supreme Court, and therefore must take a portion 
of the time of that tribunal which heretofore has been devoted to 
considering ordinary questions of law. The alternative, there- 
fore, is presented of denying the right of appeal in a large pro- 
portion of the cases tried in the United States Circuit Courts, or 
to still further limit the jurisdiction of the Circuit Court and 
consequently of the Supreme Court. 
_ We concede that the judges of the Federal courts as a whole 
are capable and efficient; and the same is true in equal degree of 
the State courts ; but the ablest judge may take a wrong view of 
the law in a case, which upon mature consideration he would be 
anxious to correct. In the hurry of atrial in a nisi prius court 
there may be and frequently is a failure to take into considera- 
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‘tion all the evidence; or some important fact may be overlooked, 
or given undue weight. When, however, the case comes up for 
review on the record of the trial, such record will be thoroughly 
analyzed, and the error, if any, pointed out, and if found to be 
material, corrected. That material errors are of frequent occur- 
rence is shown by an examination of any volume of reports. 
Chancellor Kent, indeed, in one of his opinions, in speaking of one 
of the great English chancellors, says that but three appeals 
were taken from his decisions and that in those cases his decrees 
were aflirmed. Such perfection, however, does not seem pos- 
sible at the present time, and where the matter in controversy is 
of considerable value and a party feels aggrieved by a judgment, 
he should have the right to have it reviewed in an appellate 
court. Suppose a case is removed from a State court, where the 
right of appeal exists, and judgment is rendered against the de- 
fendant in the United States Circuit Court for $5,000, which is 
erroneous, but no appeal is allowed, the party against whom the 
judgment is rendered is thereby clearly deprived of a substantial 
right. Ifthe amount required to authorize the removal of a 
cause and for an appeal was fixed at the same sum, where value 
alone is the criterion, this objection would be obviated. As a 
measure of relief the following suggestions are made : — 

First. That all cases, where the principal question involved de- 
pends upon the construction of the statutes of a State, shall be 
tried inthe State courts. While it is true that the Federal courts 
will follow the construction placed on a particular statute by the 
court of last resort of the State, yet it is also true that many 
provisions of statute have never been construed by the State 
court, and hence a wrong construction is frequently placed upon 
them by the Federal courts. This is unavoidable and is an evil 
felt by the Federal tribunals themselves. If the Supreme Court 
of a State construes the Federal constitution, statutes or treaties, 
the matter is still subject to review in the United States Supreme 
Court, and the errors, if any, corrected; but no such right ex- 
ists in any particular case in favor of State courts of last resort 
to correct an erroneous construction of the constitution or statute 
of a State by the United States Supreme Court. It may be said 
that, the language being plain, one tribunal is as competent as 
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the other to construe it. Where the construction depends upon 
the language of a particular provision alone, this is no doubt 
true, but in many cases several provisions are to be considered 
together to ascertain the intent of the law-giver, or modification 
of the common lawintended. Thus in Little v. Giles,' the United 
States Supreme Court, in construing a will, held that it con- 
veyed but an estate during widowhood, following Smith v. Bell;* 
but the proper construction of the same instrument afterwards 
coming before the State Supreme Court, it was held that the 
statute of the State, in two important particulars named, had 
changed the common law, and that, therefore, a conveyance under 
the will passed the title in fee.* There is but little doubt that 
justice would be subserved by depriving the Federal courts of 
this class of cases. Of course, questions in relation to vested 
rights, and State statutes in conflict with the constitution of the 
United States, would still be open to the consideration of the 
United States Supreme Court. 

Second. A railroad is an actual resident of the State where it 
is‘constructed, no matter where its owners may reside. If it 
passes through several counties, then it is actually in each of 
said counties in person. In other words — a railway constructed 
in a State is a creature of the laws of such State, either by 
original organization or consolidation, and is in law a person in 
any county into which it may be extended and should be 
amenable to the tribunals of such county and State ; and parties 
having a cause of action against it should not be required to go 
hundreds of miles to prosecute their claims. If such cases are 
removable, then the United States Circuit Court should be held in 
the county where the cause of action arose, unless for cause 
the venue was changed to an adjoining county. If it is said 
this would greatly increase the expenses of the court, the 
answer is, that all litigants—the poor as well as the rich— 
would thereby be placed in a position where they could assert 
their rights, which, under the present statutes, they are fre- 
quently unable to do. No doubt many actions are brought 
against a railway company by persons who have no valid claim 
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against it; but the rules as to what constitutes legal liability are, 
or should be, the same in all courts, and are as likely to be ex- 
ercised properly in the county, where the cause of action arose, 
as at a point bundreds of miles therefrom. There are also more 
or less claims against a company which are valid, but which, 
from various causes, the legal adviser thereof may feel it his duty 
tolitigate. Allthese matters of fact may be safely submitted to 
the arbitrament of fair-minded, disinterested men, in the county 
where the cause of action arose. Indeed, the ends of justice would 
be subserved if the United States Circuit Court was required 
to be held in every county of a State, where there are cases for 
trial before it. 

Foreign insurance companies should be required to litigate 
their cases in the county where the cause of action accrues, 
unless for cause, as in other cases, the venue is changed to an ad- 
joining county. When the risk is taken, the agreement is to 
pay the loss where it accrues, within a certain number of days 
after proof thereof. All questions in regard to the risk should 
be determined where the loss happened and the facts are known. 
This question, to a considerable extent, rests with the legisla- 
tures of the several States, which may prescribe the condition 
upon which such companies may do business in a State, and 
among others, that they shall not remove their causes. 

In the progress of events the time is near at hand when the 
business before the United States Supreme Court arising under 
the constitution, laws and treaties of the nation, will occupy 
all of its time, and from the necessity of the case, if the present 
law remains in force, independent appellate tribunals must be 
provided for cases of ordinary litigation, or the right of appeal 
be denied. Whatever the remedy provided, it should be one that 
will not make the value of the matter in dispute the sole ground 
upon which the right of appeal depends. The restriction should 
be upon the subjects which may be litigated, rather than high 
value. All are interested in this classification. In the changing 
conditions of society wealth rarely remains in the same family 
for any considerable period of time. The habits of economy 
which produced it are neglected, and are superseded by ex- 
travagance. The ordinary result is that the sons of rich men, or 
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at farthest their grandsons or great-grandsons, are found at the 
foot of the social scale. A few may cling to their wealth, but 
experience has shown that such is not the ordinary rule. It may 
be said to be the interest of every person, therefore, be he rich 
or poor, to have the national court of last resort of easy access, 
should a case arise proper for its consideration. To this end the 
fees and costs should be reduced to the lowest limit consistent 
with the proper administration of justice. If it is said that the 
reduction of expense will increase litigation in that court and 
thus defeat the very object sought, viz., a decrease in the num- 
ber of appeals, the answer is it will also result in the greater 
assertion and protection of rights, which is the great object to 
be desired. But with proper restrictions but little cause of com- 
plaint would exist. In considering the great wealth of individ- 
uals and of the nation as a whole, and the great power of the 
court which not only may determine the rights of individuals but 
of States as well, there is danger that Congress in providing a 
remedy may overlook the fact that a court of last resort is for 
all —the poor as well as the rich — and that an essential element 
in national greatness is the protection and enforcement as far as 
possible of the rights of every person. 
SamMuEL MAxwELL. 
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MARRIAGE IN PRIVATE INTERNATIONAL LAW. 


MARRIAGE IN PRIVATE INTERNATIONAL LAW.! 


4, Germany.—Savigny takes the view that marriage is 
subject to the law of the domicile of the husband, for by the 
laws of all civilized people, the husband is the head of the family.? 
Bar holds the same opinion. If the marriage is prohibited by 
the law of the wife’s domicile, but not by that of the husband’s, 
the wife acquires the new domicile, not by the celebration of the 
marriage, but from the fact that she follows her husband to his 
domicile. If a new domicile is acquired, its law must rule; an 
exception ought to be made in the case where the woman is in- 
capable of changing her domicile without the consent of an 
interested party, such as a guardian or a curator.® 

By an act of Feb. 6th, 1875, of the German Empire, marriage 
isruled by principles applicable to all Germany. The statute as 
passed has done away with a certain kind of marriage, called 
norganatic,* otherwise left-handed, resembling the Roman con- 
cubinatus of a prince with a lady of inferior rank, in which neither 
she nor her children share in the princely status or property. 

Still the ceremony of betrothal is not done away with. The 
Verlébniss, according to the Prussian code (Landrecht) ‘isa 
contract by which two persons of different sexes promise mar- 
riage to each other.’’ Special formalities are required: A dec- 
laration before a police officer or a notary, if made ina city; or 
before the mayor or deputy-mayor, if made in a village. 

In Saxony, the Verlébniss is valid by the mere statement in 
the presence of the parents of both parties that they are be- 
trothed. 


1 For a previous article on this sub- * In German, Morgengabe, morning 
ject, see 23 Am. Law Rev. 775. gift, originally a gift to a wife on the 
2 Savigny, System des Heutigen Rim- rss especially of such a mar- 
techen Rechts, t. VIII., § 379. 
§ Bar, Das Internationale Private und 
» 90. 
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This reminds us of the ancient Germanic desponsatio. 

Such a contract holds, in many circumstances, nearly all the 
effects of a regular marriage. For instance, a child born of par. 
tics only betrothed is considered legitimate. But the engage. 
ment may be broken by mutual consent; as formerly the ancient 
Germanic marriages were. According to Saxon lgw, however, 
the consent of one of the parties, with damages for the injured 
party is sufficient. 

“(a.) Capacity. — Article 28 of the statute says that ‘ mar. 
riage requires duc consent of the parties and the age stated by 
law.’’ The age of consent is fixed for men at twenty, and for 
women at sixteen; dispensation may be given. When the par- 
ties are legitimate, the consent of the father is requisite, up to 
~ the age of twenty-five for men, and twenty-four for women. If 
the person be a minor and the parents dead, the consent of the 
guardian must be obtained. (Art. 29.) 

Illegitimate children are subject to the same conditions as le 
gitimate children who have lost their father. (Art. 130.) 

By act of December 15th, 1874, twenty-one years is the period 
of majority in the entire empire.! Therefore, after that age is 
reached, there can be an appeal from the father’s refusal, and 
murriages may take place by authorization of the courts. (Art. 
32.) 

After a divorce or the dissolution by death of a prior marriage, 
a woman cannot, without special dispensation, marry for ten 
months. (Art. 35.) 

What are the consequences of marriages contracted in contra- 
vention of the prohibitions enacted in Articles 28 to 35? 

Article 36 says that they are to be determined by the munici- 
pal laws of the particular States. 

By the legislation of all the German states, deficiency in age, 
relationship, existence of a former marriage, are causes of nul- 
lity.2. Marriages between uncle and niece or with the deceased 
wife’s sister are valid. 


1 Compare Wharton (a treatise on 2 Glasson, Le Mariage Civil et le Di- 
the Conflict of Laws, 2d ed.,§ 113, note vorce, 2d ed., p. 355. 
(8) ), who seems to have lost this Act 
-out of sight. 
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During infancy, marriages between a guardian and a ward are 
prohibited, but not invalid, if celebrated. (Art. 37.) 

(b.) Form.— By act February 6, 1875, the duties of regis- 
trars have been taken from the clergy, throwing the office of 
lewfully solemnizing marriages exclusively on civil officials. 
The civil ceremony must precede the religious one, but does not 
exclude a subsequent separate religious service, which takes place 
in the majority of cases. Therefore the declaration or mere 
statement in the presence of an official of the civil state and 
witnesses, that the parties present consent to become husband 
and wife is the actual legal and regular form for marriage, and is 
all that is necessary. (Art. 52.) One publication of bans by 
the official having jurisdiction is required, ¢.e., the official of the 
domicil or of the usual residence of one of the parties; but no 
residence of six months in the place where the ceremony takes 
place is required, as is prescribed by the Code Napoleon in 
France and in Belgium. 

(c.) Conflict of Laws. — The new statute contains no provis- 
ions in case of conflict of laws; therefore the German common 
law has to regulate it. 

According to the general rule, capacity is affected by the hus- 
band’s actual domicil. As hereabove mentioned, Savigny and 
Bar advocate such doctrine. 

Prussia. — Foreigners are not allowed to contract marriage, 
unless the publication of bans has been made in the place of 
their domicil; or if such formality is unknown to their national 
law, in case of their being domiciled abroad, unless they justify 
by proper documents that the law of their own country offers no 
impediment to the marriage. (Act 13 March, 1854.) 

Marriage of a Prussian subject abroad, according to the lex 
loci, is valid, provided that it has not been contracted in order to 
evade the Prussian law. If it be, the marriage may be declared 
null and a fine inflicted on the contravener. 

The omission to publish one ban does not nullify the marriage, 
but a fine can be inflicted. 

Saxony. — The law declares null and void the marriage of a 
Saxon abroad in those cases only in which the law would declare 
it null and void, in Saxony. It punishes with imprisonment of 
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fifteen days parties marrying abroad in order to escape the pre- 
scriptions of the laws of their country. 

Bavaria. — The capacity of foreigners marrying in Bavaria jg 
determined by the law of their country. 

An act of July 22d, 1808, holds to be void the marriage of 
Bavarian subjects abroad; but the extraordinary severity of 
this law seems to be abrogated implicitly, ipso facto, by article 
39 of the Imperial Act of February 6th, 1875, which enacts that 
no other impediments to marriage should exist but those ex- 
pressly specified, and the said statute contains no impediment of 
the kind. 

Wurtempure. — According to an act of September 4, 1808, 
no native subject can marry abroad without the permission of the 
crown. But as hereabove stated this law seems to be abrogated, 


5. Austria anpD Huneary. — A. — Austria has modified 
several times during this century the laws of marriage. The 
civil code of 1811, whilst maintaining the religious ceremony, 
has broken with the canonic law and laid down special rules and 


conditions. The Ecclesiastical Courts were shorn of their judi- 
cial functions. But in 1856 the ordinance of the Council of 
Trent being put in force again, no marriage was declared valid 
unless it was performed before the competent Catholic parish 
priest, in the presence of two or three witnesses. 

But in 1868, the liberal party succeeded in carrying a statute 
(25th May, 1868), which, re-establishing the code of 1811, 
recognizes civil marriage in cases where the priest of the parish 
refuses to act (nothwendig Ehe).1 The parties to the marriage 


1 Wenn einer der nach den Vor- 
schriften des algemeinen biirgerlichen 
Gesetzbuches zum Aufgebote der Ehe 
berufenen Seelsorger die Vornahme 
des Aufgebotes, oder wenn von den 
zur Entgennahme der feierlichen Er- 
klirung der Einwilligung berufenen 
seelsorgern, welcher von den Braut- 
lenten dess halb angegangen wurde, 
die Vornahme des Aufgebotes oder 
die Entgegennahme der feierlichen 
Erklirung der Einwilligung zur Ehe 
aus einen durch die Gesetzgebung des 


Staates nich anerkannten Hinderungs- 
grunde verweigert so steht es den 
Brautlenten frei das Aufgebot ehrer - 
Ehe durch die wetliche Behdrde zu 
veranlassen, und die feierliche Er- 
klirung der Einwilligung zur Ehe vor 
dieser Behdrde abzugeben. (Art. 2); 
Paul Pie, Mariage et Divorce, p. 37; 
also A. Dicey & Emile Stocquart 
Le Statut Personnel Anglais, t. I., p. 
302-303; Revue de Droit International, 
t. I., p. 384-391; t. IV., p. 64. 
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may have their bans published and the ceremony performed by 
the civil authority. (Art. 2.) 

A statute of 9th April, 1870, extends civil marriage to dis- 
senters from either of the recognized churches. By article 64 
of the code civil marriages between Christians and non- 
Christians are strictly prohibited, but it appears that the new 
statute permits them to avoid such prohibition. D., for instance, 
an Austrian Jew, is incapable of marrying M., an Austrian 
Catholic, according to the dispositions of article 64 of the civil 
code. 

To give another instance, D., an Austrian Jew, is capable of 
marrying M., an Austrian Catholic, if, denying his creed, he de- 
clares he belongs to no religion, since the statute of 9th April, 
1870, authorizes dissenters from any of the recognized churches 
to contract a civil marriage by declaring before the municipal 
authority that they take each other for husband and wife. 

From 1870 till 1876, 393 civil marriages have been celebrated 
at Vienna; out of this number, 379 consisted of marriages be- 
tween Christians and those of no creed in order to escape the 
provisions of the code civil.! 

Conflict of Laws. — From the combination of sections 4 and 
34 of the Austrian code of 1811 results, lst, that the status of an 
Austrian subject abroad is governed by the Austrian law; 2d, 
that the status of a foreigner in Austria is governed by the lex 
domicilii.? 

(a.) Every foreigner about to marry, either with an Austrian 
subject or another foreigner in Austria, must, before his mar- 
riage, furnish the proper authority with evidence of his personal 
capacity to enter into the contract.? In case of a foreigner 
having no real domicil, the status is ruled by the law of the 
country he belongs to. 

There is a particular provision in the Austrian law with re- 
gard to foreign minors: ‘** When a foreign infant wishes to con- 
tract a marriage in the Austrian states and cannot produce the 


1Glasson, Le Mariage Civil et le Statut Personnel Anglais, t. L,p. 302- 
Divorce, p. 400. 303. 
2 A. Dicey et Emile Stocquart Le 3 Phillimore. Commentaries 
International Law, t. IV., p. 297. 
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necessary consent (that is, of his father, guardian or court of 
justice), the Austrian tribunal to which he is subject, according 
to the nature of his domicil, will appoint a curator, whose duty 
it will be to declare, before the competent tribunal, his consent 
or his opposition to the intended marriage. This tribunal will 
decide the question of allowing or refusing license for the con- 
tract, in the same manner, and on the same principles, as it 
would decide the question in the case of a subject. 

(6.) Marriages celebrated abroad by Austrian subjects are 
valid unless they evade the prescriptions of the 4th article of the 
civil code. The required publications must be made in the 
Austrian domicil, or a dispensation must have been obtained; 
none of the prohibitions contained in the code must have been 
violated. 

D., an Austrian Jew, domiciled in the United States, marries 
M., a Christian. The marriage, although valid in the United 
States, is invalid according to the Austrian law. 

B.—In Hungary, marriage is considered as a religious cere- 
mony only, and cannot be valid unless celebrated by one of the 
clergy of the creed to which one or the other of the parties be- 
long. Still, a marriage celebrated without the assistance of the 
clergy is not necessarily invalid, should the rites of the particu- 
lar church not require such assistance. 

For Roman Catholics, for instance, the only point of impor- 
tance is to know whether the ordinance of the Council of Trent 
has to be observed or not in the parish where the ceremony 
takes place.” 

The following two examples will illustrate this principle: 
D. and M., Hungarian subjects and Roman Catholics, domiciled 
in Paris, are married before the Maire, according to French 
law, but without any subsequent religious ceremony. Such a 
marriage, although valid in France, would be declared null in 
Hungary. 

Again D. and M., Hungarian subjects and Roman Catholics, 
domiciled in Gnese, in the archbishopric of Gnese-Posen, are 
married before the civil authorities without a subsequent relig- 


1 Tbid., p. 298. de Droit International Privé), 1885, t. 
3 Dr. Rittner, z. D. L a (Journal XII., pp. 16 1-162. 
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jous ceremony. Such a marriage is valid in Hungary as well as 
in Prussia. By special indults of the Pope, the ordinance of 
the Council of Trent has not to be observed in Gnese-Posen; 
consequently the marriage of Roman Catholics is ruled by the 
law in force, before the Council of Trent, and according to 
which no ceremony whatever was required for validity; in such 
cases mere consent suffices, in whichever form it may be given, 
although declared in the presence of the civil authorities. 

6. SwirzeRLanpD.—The Federal law of December 24, 
1874, applicable to every canton takes from the clergy the 
duties of registrars, throwing the office of lawfully solemnizing 
marriages exclusively on civil officials. The civil ceremony 
must precede the religious one. 

(a.) According to article 1st of the Federal law hereabove 
mentioned, which was put into force on January Ist, 1876, 
the consent of parents is requisite, for both sexes, up to the 
majority, say, twenty years. After that age no consent is re- 
quired. 

A marriage celebrated abroad, according to the lex loci, is 
valid, although it might be in conflict with the cardinal princi- 
ples of Swiss law and with the rules of public order and good 
morals.! 

Hence would a marriage made in Utah, according to Mormon 
rites, with the intention to contract a Mormon marriage, be valid 
in Switzerland ? 

M. Ernest Lehr seems to hold that such marriages would be 
recognized in Switzerland, acd bases his opinion upon article 
54 of the Civil Code, stating : — 

‘‘ A marriage celebrated abroad, according to the law there in 
‘“‘ force, cannot be declared null unless such nullity results both 
‘‘ from the foreign law and from the presciptions of the present 

The Federal constitution of May 29th, 1874, contains, in its 
article 54, the same rule: — 

‘‘The law of marriage is placed under the protection of the 
“Confederation. No prohibition cun be invoked on ground of 

1E. Lehr, J. D. I. P., 1884, t. XI., 2 Annuaire de Legislation Etrangére, 


p. 52. 1876, t. V., p. 729. 
VOL. XXIII. 64 
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** creed, poverty of one of the parties, or whatever other police 
** cause.”’ 

*¢ Will be recognized as valid all over the Confederation, the 
‘* marriage celebrated in any of the cantons abroad, according 
«to the law there in force.’’! 

This construction given by M. Lehr seems to be doubtful 
and at least exaggerated, according to eminent jurists and espe- 
cially according to Dr. Koenig, professor of Swiss law at Berne, 

Anyhow through those enactments, many Swiss citizens find 
the possibility of evading the operation of their national law. 

D., for instance, and M., his niece, both Swiss citizens, are 
married in Germany, according. to German law, where such 
marriage is valid. Therefore, since the German Act of Febru- 
ary 6th, 1875, contains no prohibition of the kind, no Swiss 
tribunal will have power to break such marriage, although ac- 
cording to his own national law, no Swiss citizen is allowed to 
marry his niece. 


EmiLe Srocquart. 
BRUSSELS, BELGIUM. 


1 Ibid., 1875, t. IV., 464. 


NOTES. 


paz In view of the great number of articles which are tendered to the editors for 
examination without previous consultation with them, intending contributors are 
requested to communicate with the editors before transmitting articles for publica- 
tion. Manuscripts should be prepared on a type-writer; and, by taking the slight 
trouble of making a carbon copy, the intending contributor can relieve us of the labor 
and expense of returning rejected manuscripts. “@a 


Georce W. Fietp, author of works on Damages, Corporations, 
Lawyers’ Briefs, etc., and a frequent contributor to this Review, died 
suddenly at Potsdam, New York, on the 25th of June last. 


No Cuickxs. — Mr. Justice Field, of the Supreme Court of the United 
States, is reported to have said to a Chicago interviewer: ** We are no 


chicks. My oldest brother, David Dudley, is eighty-four years old; I 
am seventy-three; Cyrus is seventy and Henry sixty-seven.’’ 


Jupce Gresuam. — The Chicago Legal News says: — 


‘“We consider that Judge Gresham is one of the ablest of our judges; that 
he is honest and firm in the discharge of every duty, and that he would grace 
and honor a place upon the bench of the Supreme Court of the United States. 
We wish President Harrison would place him there. He does not allow the 
technical cobwebs of the law to shield the fraudulent purposes of a litigant in 
his court.” 


MartTInDALE ON Conveyancinc. — Ina former issue of this Review in 
noticing the second edition of Martindale on Conveyancing, we fell into 
the error of ascribing the substantial authorship of the first edition to 
Mr. Metcalfe. It is but just to Mr. Martindale and to Mr. Metcalfe to 
say that we have since learned that every section of the work was writ- 
ten by Mr. Martindale and that the text remains in the present edition 
as he wrote it, with very little alteration. We also learn that in the prep- 
aration of the first edition Mr. Metcalfe rendered valuable services to 
the author by verifying citations, adding new cases, extending the an- 
notations, and, in some instances, supplying matter for the text. 
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Law Stupents’ Montuty. — A novel publication has come to us called 
‘The Law Students’ Monthly: A Periodical containing Prize Essays 
from the various Law Schools.”” Itis edited by George Wharton Pep. 
per, of the Philadelphia Bar, and is published at five dollars a year, by 
T. & J. W. Johnson & Company of that city. Its typography is excel. 
lent, and it is to be hoped that the law students whose essays are pub- 
lished therein will buy a sufficient number of extra copies to sustain the 
publication. 


A CENTENARY OF JUDICIAL ADMINISTRATION. — The New York State 
Bar Association is making arrangements to celebrate, on the 9th of 
February, 1890, in the city of New York, the hundredth anniversary of 
the institution of the judiciary department of the national government. 
The American Bar Association, at its recent meeting at Chicago, ap- 
pointed a committee of distinguished members, of which David Dudley 
Field, of New York, was made chairman, to co-operate with the New 
York Bar Association in the furtherance of this object. 


Lryptey on Partnersuips.— Sir Nathaniel Lindley has issued a fourth 
edition of his great work, dividing it into two volumes, and into two dis- 
tinct subjects. One volume is a treatise on the Law of Companies, con- 
sidered as a branch of the law of partnership, and the other volume 
treats of partnerships proper. It is strange that this division of the sub- 
ject had not suggested itself to the learned author in the beginning. 
Companies created under acts of Parliament, which derive their faculties 
from the sovereign power, sustain few analogies to ordinary partnerships. 
Of course the work will be promptly stolen by some American publisher 
and reprinted with the customary ‘* annotations.”’ 


Cuoate’s Fiorwa Dicest. — One of the best performances in the 
way of a digest of State reports which has lately come under our notice 
is a digest of the first twenty-four volumes of the reports of the Su- 
preme Court of Florida, by Charles A. Choate, Esq.! Mr. Choate was 
a frequent contributor to the American Law Review in its early career, 
when it was published at Boston, by Little, Brown & Co. The book 
before us has some unique features, among them an ‘* Indexed Table 
of Cases,’’ showing the subjects treated of in each case which is di- 
gested in the work, referring by titles and numbers to the places in the 
digest where each subject is presented, referring to every subsequent 
case where the particular case has been cited, and giving the subject in 


1 Published by the F. H. Thomas Law-Book Co. of St. Louis. 
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respect of which it has been cited. The small number of reports in 
that State has enabled Mr. Choate to use the official head-notes pre- 
pared by the judges, without any condensation. His digest is thus in 
a peculiar sense an official abridgment of the adjudged law of that 
State. No proposition or head-note is duplicated, but search is made 
easy by copious cross-references, in fact the cross-references in this 
digest are more numerous than we have ever seen in any other per- 
formance of this kind. There is in an appendix, containing among 
other things, a table of British, United States and Florida statutes cited 
and construed in the opinions, with citations of book and page of the 
cases where they are to be found. 


Tae Commtree System or Courts. — Mr. Justice Har- 
lan, of the Supreme Court of the United States, in a recent interview 
with a newspaper reporter is credited with saying: — 


“The assignment of cases to individual judges for examination, to be re- 
ported on by them to the whole court for decision, is a mischievous mode of 
transacting judicial business. In our court each justice examines every case 
in his own room separately from his brethren, and the decision depends upon 
the conclusion reached in conference by a majority. We do not take any one’s 
statement as to what the record shows. Each justice examines the record for 
himself. Any other mode of transacting judicial business is not only mischiev- 
ous in the last degree, but is unjust to litigants.” 


Curious Tatnes 1x THE Law. —The Daily Register (New York) is 
indebted to an ex-judge of that State for references to the following two 
curious decisions : — 


‘The Supreme Court of New Jersey has solemnly ascertained that a guard- 
ian is under no legal obligation, as a part of his trust, to defend his ward upon 
the charge of murder, and is actually entitled to compensation as an attorney 
forso doing.! And the Supreme Court of Connecticut informs us that a gift 
for the benefit of deserving indigent Democratic widows and orphans is a good 
charity —and that Democracy is an inherited trait in the orphan, and a part of 
a widow’s endowment, or something from her husband.’’ 2 


Tue Busy B.—The busy B of the Albany Law Journal ought to 
change his name to the lightning B, for he flashes and scintillates more 
and more in his old age, just as a log gives forth its greatest nocturnal . 
phosphorescence when it is well advanced in the process of eremacausis. 
The said B feels called upon, ina spirit of editorial courtesy, to notice 


1 Moore v. Zabriskie, 18 N.J.Eq.51. * Beardsly v. Bridgeport, 53 Conn. 489. 
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some contemporaneous publications which have lately appeared; and 
he begins by the startling statement that ‘‘ this has been a year of 
floods.’? He winds up by saying: ‘‘ Go on, Messrs. Green and Yellow 
Bags. All new publications must depend on wind for motive power, 
until they attain the self-evolved perpetual motion which propels the 
Albany Law Journal. We wish the new journal success, especially as 
it proposes not to interfere with us, and we hope its title-cover is not a 
prophecy of ‘agreen and yellow melancholy’ in store for it.’’ 


A Great Jupce.— The Albany Law Journal says that Mr. Justice 
Miller, of the Supreme Court of the United States, never had a col- 
legiate education, was originally educated as a physician, and was not 
admitted to the bar until he was thirty-one years of age. He has 
served as a member of that court for twenty-seven years, and has de- 
livered more opinions on constitutional questions than any judge in the 
whole history of the court. Quoting the above language, the Virginia 
Law Journal pronounces him ‘‘ one of the great judges of this coun- 
try.”’ We echo this opinion, and say that he is the greatest judge 
that has sat upon the bench of that court except Marshall, and that if 
it had been his lot to fill Marshall’s post, he would bave founded a 
reputation equal to that of Marshall. 


An Exrraorpmnary OrpeR oF Sate.— One of the most extraordi- 
nary orders of sale which has come under our notice as emanating from 
a court of justice was that made by a district court in Minnesota in the 
case of Hospes v. Northwestern Man. Co.1 According to the opinion 
of the Supreme Court which reviewed this order on appeal,— 


‘* On September 12, 1887, the defendant having failed to answer, upon the 
petition of the Minnesota Thresher Company, which owned over $1,700,000 of 
claims against the defendant, and which claimed to hold over $2,000,000 of its 
preferred stock, the court made an order directing a sale by referee appointed 
for that purpose of all the property of every description of the defendant corpo- 
ration. This order directed with great minuteness and particularity how the 
sale should be made, and how the purchase price should be paid, and, among 
other things, expressly provided that the entire assets of every description 
should be sold as one property, and rot in parcels, that no one should be allowed 
to bid unless he had first deposited with the referee $100,000 as a forfeit; that 
no bid of less than $1,000,000 should be received; also that the referee should 
immediately after the sale make a report to the court, and within thirty days 
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thereafter, without notice to any party to the action, creditor, or stockholder 
of the defendant, but with five days’ notice to the purchaser, apply to the court 
for an order confirming the sale and directing the execution of a conveyance to 
the purchaser. On the 27th of October the referee made his report to the 
court stating, among other things, that he had on that day, pursuant to notice, 
sold the entire property and assets of the defendant to the Minnesota Thresher 
Company for the sum of $1,105,000.75, which was the highest sum bidden. 
On November 12, 1887, the court made an order confirming the sale and di- 
recting a conveyance to be executed to the purchaser.” ; 


Notwithstanding the remarkable terms of this order of sale, which 
could only have been conceived with the purpose of forcing the sale of 
the entire assets to one bidder upon such a bid as that bidder might see 
fit tomake, the Supreme Court refused to set it aside, owing to the 
defective manner in which the case had been presented for review. 


Tue New Canapian Coprricut Law. — The Canadian legislature 
has recently enacted a copyright act, which, as described in one of our 
legal exchanges, only requires an order in council to come into force 
at once. Speaking of this law itis said: — 


“There has been long in existence a Canadian Reprints Act, which, however, 
has afforded but scanty, if any protection to English authors, nor did the fact 
that Canada was within the protection of the Imperial copyright law prevent, 
it is said, the infringement of those laws in the most flagrant manner, equal in 
every respect to the piracies of the United States. In future, however, British 
authors, or any author in a country having a copyright treaty with Canada, can 
obtain an absolute Canadian copyright, if within one month of its first publica- 
tion he produces a copy of his book within the Dominion. On the failure after 
that time of the author to establish his copyright, any Canadian can apply to the 
Government for permission to reprint the work, an undertaking being given to 
pay a fee of ten per cent. upon the price to the author or his agent.” 


NeaGte’s Case. —J. B. Daley, Esq., of Prattsville, N. Y., in a let- 
ter to the Albany Law Journal, makes the following pertinent sugges- 
tion as to the real ground on which the decision of Judge Sawyer in dis- 
charging Neagle on habeas corpus from the State prosecution which had 
been instituted against him for the killing of Terry, may be sup- 
ported : — 


“Tt seems to me there is but one impregnable position showing the exclusive 
jurisdiction of the United States courts over the case, which is, the president 
is required by the Constitution to ‘take care that the laws be faithfully exe- 
cuted,’ in obedience to which mandate he, through his attorney-general, im- 
posed upon the marshal the duty of safely conducting or escorting Justice 


978 NOTES. 


Field to the court to be held as established by the United States law, in per. 
forming which duty any hindrance, obstacle or danger could be legally removed, 
overcome or guarded against anywhere in the country, or nation, no matter in 
what form the opposition might appear, whether that of the elements, State 
rebellion, mobs, Indians, or other individuals or forces whatsoever. And the 
size or seriousness of the opposition does not affect the question. It is in fact 
the same question raised by the great rebellion when United States officers were 
opposed and prevented from reaching their posts of duty in the Southern States, 
The doctrine of State rights or State sovereignty, which yet is clashing with 
Federal supremacy, is more beautiful in theory than it is easy to settle and ad. 
just in practice.” 


Prayer For Revier. — The late Matt. H. Carpenter, in a case which 
was litigated in the courts of Wisconsin for a great number of years, in 
the prayer for relief used the following language: ‘- And that such 
other orders, regulations, special proceedings and unheard of remedies 
may be from to time, in this action invented, ordered and had, as the na- 
ture of the case may require; and that this plaintiff may from time to 
time, and always (for he never expects to see the end of this action), 
have such other and further, or new and extraordinary relief, as the na- 
ture of this action may require; and that everybody else may have all 
the relief they are entitled to in this action, according to law, and ac- 
cording to the decisions of the Supreme Court made or to be made; and 
that too as fully and amply as any body can hereafter suggest, and as 
the plaintiff may hereafter have occasion to ask when he sees how this 
thing works.”’ 


New TRIALs ON THE GROUND OF SURPRISE. — This ground of new trial 
is not a favorite one with the courts. In the case of Knapp v. Post, 
where a new trial was claimed on this ground, Gilbert, J., said: — 


‘It was nothing more than a retrial of the cause upon affidavits. If the 
practice here pursued should be authoritatively established, few verdicts would 
stand. It costs defeated parties little effort to show by ex parte affidavits, 
that their defeat is attributable to error and manifest injustice, rather than 
their own neglect and mistakes, and it is far easier to get rid of a verdict and 
judgment in that way than by appeal. But the law dves not allow such a 
practice.” 


This was well said, but the report does not inform us whether or not 
the conclusive reason given by the learned justice enabled the stupid or 
negligent attorney who had lost his client’s case to recover from his 
surprise. The subject reminds us of an anecdote which used to be 
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told by the late Judge Ballinger, of Texas. He said that once when a 
cause was Called for trial, the counsel for the plaintiff arose and asked 
leave to amend his petition. This the court granted as a matter of 
course. Counsel for the defendant thereupon claimed a continuance 
on the ground of surprise. The court said: ‘‘Of course the defend- 
ant is entitled to a continuance, as the amendment is a substantial 
one.” Thereupon the plaintiff hastily ejaculated: ‘‘If it is going to 
work a continuance I withdraw the amendment.’’ The defendant’s 
attorney responded: ‘‘I still claim the continuance, because, although 
you can withdraw the amendment, you cannot withdraw the surprise.’’ 


Lorp Justice Linpiey’s ApvicE To Youna Lawyers. —The Law 
Journal (London) says: — 


“Lord Justice Lindley’s advice to young lawyers and brief history of himself, 
delivered at Owens College, may well be taken to heart by all who read it. He 
has been a law student for forty years, and means to continue in that character 
solong as his brain works. Lawyers have long suspected this of the Lord 
Justice, as, unlike some others, he has not given up editing his own books 
after reaching the bench. These invaluable works will have the touch of the 
master’s hand for the term of his natural life. Law is to him an engrossing 
subject. It is a succession of problems arising out of human conduct, the 
solution of which has for him, among others, avery great charm. He is no 
pessimist as to the present condition of the profession of the law or of the 
machinery of justice. ‘Master your facts’ and ‘act only when you are cool’ 
are his maxims for the young practitioner. If he desire a more detailed series 
of suggestions as to conduct he may read the ‘ Hints to Young Practitioners,’ 
reproduced three weeks ago from across the Atlantic, and breathing all the 


cynicism and shrewd sense of an atmosphere which contrasts strongly with the 
nilder air of Lord Justice Lindley.” 


The ‘‘Hints to Young Practitioners ’’ alluded to in the last sentence 
is the advice to a young lawyer by Wm. Wirt, the celebrated attorney- 
general, which has been going the rounds of the legal journals. 


Quasi-LEGISsLATIVE Boarps.— The delegation of legislative power is 
always a subject of interesting study. It chiefly occurs in the United 
States in the case of municipal corporations, which are clothed to a lim- 
ited extent with legislative and judicial powers. In England it exists 
in the cases of what are called local boards, which correspond closely to 
our municipal corporations. But there are boards in that country whose 
jurisdiction seems to be general in its territorial extent, and to extend 
throughout the kingdom. Such is the Board of Trade, which exercises 
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a large quasi-legislative police power over shipping, and perhaps over 
other subjects connected with commerce. Among other pursuits of, 
quasi-public nature over which its authority seems to extend is the fur. 
nishing of electric light and power to the public; and the backward state 
of those enterprises in England is attributed by their promoters to the 
restrictions imposed upon their undertakings by the very conservative 
rules of the Board of Trade. Of a similar character seems to be the 
Board of Agriculture, which from time to time promulgates certain reg. 
ulations connected with agriculture, by virtue of the authority vested 
in it. We notice in a late number of the Law Journal (London) an 
order promulgated by the board relating to rabies in dogs. The order 
is cited as ‘* The Rabies Amendment Order of 1889 ; ’’ in other words, it 
takes the form of an English statute, and is to be cited by what is 
termed its ‘* short title.’’ 


Tue Rervsat or THE GRAND Jury To Inpict NeaGie. — The grand 
jury of San Joaquin county, Cal., in which county the killing of Terry 
took place, has failed to return a bill of indictment against Deputy 
Marshal Neagle, and has thereby failed to satisfy the cravings of some 
of the editors, of whom the editor of the San Francisco Chronicle 
seems to be one. He conceived that the action, or rather non-action, 
of the grand jury was ‘‘ peculiar;’? and having so expressed himself 
editorially, a member of the bar signing himself ‘‘ attorney,’’ in a well 
written article in the Alta Californian, points out that, under the pro- 
visions of the Revised Statutes of the United States relating to habeas 
corpus, after the discharge of Neagle by habeas corpus and the appeal 
by the State of California from that order of discharge to the Supreme 
Court of the United States, any action by the grand jury of San 
Joaquin county would not only have been null and void, but might 
have been regarded as a contempt of the Federal court. The statute 
alluded to is as follows: — 


‘¢ Pending the proceeding, or appeal in the case mentioned in the three per-. 
ceding sections, and until final judgment therein, and after final judgment of 
discharge, any proceedings against the person, so imprisoned, or restrained of 
his liberty, in any State court, or by or under authority of any State, for any 
matter so heard and determined, or in process of being heard and determined, 
under such writ of habeas corpus, shall be deemed null and void.” 


We join with this correspondent in the regret that there is no Federal 
statute providing for the removal of such a case to a court of the United 
States, for trial, in the case where a party claiming to act under the 
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authority of the laws of the United States is indicted for the doing of 
some act claimed by him to have been done in virtue of such authority. 
The difficulty with the existing state of the law is, that if the view taken 
by Mr. Circuit Judge Sawyer should be sustained on the appeal, it will 
turn out that in the case where a crime is committed by an officer of 
the United States acting under the color of the laws of the United States, 
the opinion of a judge of the Circuit Court of the United States, or, in 
case of an appeal, the opinion of the Supreme Court of the United States 
upon questions of fact which will in most cases be disputed, or if not dis- 
puted be the subject of different inferences, becomes final and takes the 
place of a trial by jury. It is to be said, however, that there are many 
cases in which the opinion of a judge may intercept the verdict of a 
jury. The judge of a State court may, on habeus corpus, discharge a 
prisoner on an examination of the facts, even after indictment found, 
unless prohibited from so dvoing by statute. He may on the trial direct 
a verdict of acquittal after hearing the evidence for the commonwealth 
or after hearing the whole evidence ; and he may, on his own view of the 
evidence, set aside any number of verdicts of conviction, unless re- 
strained by statute ; and itis believed that there are no such restraining 
statutes in criminal cases in any of the States. Still, the case under 
discussion presents this incongruity: if Terry had killed Neagle or had 
killed Mr. Justice Field, he could only have been tried for the homicide 
in the State court; for, the offense not having been committed in terri- 
tory over which the United States has exclusive jurisdiction, the venue 
would have been in the State forum alone. On the other hand, Neagle, 
having killed Terry, is triable for the homicide, if it be of a criminal 
character, in the State court alone; the jurisdiction of the United States 
does not extend to the trial of Neagle any more than it would have ex- 
tended to the trial of Terry. But nevertheless, if the views of Judge 
Sawyer be sound, the Federal judiciary has the power to intervene, by 
an investigation under the writ of habeas corpus by a judge or a court of 
the United States, and prevent a trial from taking place in the State 
court. For a discharge on habeas corpus is tautamount to the preven- 
tion of a trial; since, after such a discharge, if it is valid, it is a con- 
clusive adjudication in favor of the prisoner of his right to his liberty, 
and he can not be re-arrested or re-imprisoned. As he can not be re- 
arrested, his attendance before the court which otherwise would have 
jurisdiction to try him cannot be coerced ; and as he cannot be tried in 


his absence under the principles of Anglo-American jurisprudence, he 
can not be tried at all. 


Nevertheless, if Neagle was detailed to protect the person of Mr. 
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Justice Field, in pursuance of the constitution or of any law of the United 
States, the conclusion of Mr. Circuit Judge Sawyer would seem to be a 
sound one; for in respect of this matter, as of every other matter where 
State jurisdiction comes in conflict with Federal jurisdiction, the Federal 
jurisdiction must be paramount. Both cannot be paramount, and 
superiority must be ascribed to the power of the general government, 
provided the jurisdiction exist and the exercise of it be lawful. The 
idea that a government possesses a jurisdiction, and is yet without the 
power to protect its officers or agents in the exercise of that jurisdiction, 
but. must remit the question of their protection to the decision of ap- 
other sovereignty, is a very absurd idea. We therefore take it that the 
real question which underlies the case is whether Neagle was detailed 
for the duty which was imposed upon him, in pursuance of the 
Federal constitution or of a Federal statute. If he was, the sovereign 
under which he acted or claimed to act must necessarily have the 
prerogative of deciding whether he acted lawfully or unlawfully. If 
he was not, his act was no more than that of any other private per- 
son would have been. It was committed within the body of a county 
of the State of California, upon ground within the exclusive jurisdiction 
of that State; and necessarily, if such were the quality of the act, the 


exclusive jurisdiction to try and determine its legality and to punish it 
if illegal resides in the State of California. 


A Practica ILLUsTRATION OF STATE INTERFERENCE WITH COMMERCE. — 
A practical illustration of local interference with interstate commerce, 
and a severe one to bibulous persons, is found on the journey between 
St. Louis and New York over what is called the Vandalia line. A 
buffet car is run on this line between St. Louis and New York, where- 
on good lunches and drinks can be obtained, with the exception that 
drinks are tabooed while the car is passing over the sacred soil of the 
prohibition State of Ohio. A notice posted up in the car informs 
travelers that Ohio is a prohibition State, and the servants, acting in 
strict conformity with their instructions, refuse to serve anything of. 
an intoxicating nature, even beer, while within that territory. More- 
over, if the traveler has so little foresight as to start on his journey 
on Saturday night, he will be able to regale himself with good liquor 
only until he goes to bed; he will be obliged to go dry during the 
entire day following until midnight. We believe that the State or 
local authorities have no power, under the constitution of the United 
States, to say what persons shall eat and drink who are passing through 
their States on through tickets in a Pullman car from one State to an- 
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other. At least, no railway company which has proper respect for its 
passengers will submit to such petty annoyances and interferences 
until it is decided by the highest tribunal that it must do so. A 
traveler will go from end to end and from side to side of Europe, and 
will return to his own country to find that it is composed of the de- 
scendants of peasant migrations who are running a government demo-. 
cratic in form, upon low, narrow and ignorant conceptions, the lowest 
and narrowest of which finds its illustration in the attempt to prescribe 
what men shall not eat and drink. 


Tue FRaMInG or THE ‘‘ Jupictary Act’’ was largely the work of 
Oliver Ellsworth, afterward Chief Justice of the United States, and the 
draft of the bill is from his pen. ‘Of this act Mr. Ellsworth 
is justly entitled to claim chief paternity,’’ and for that reason, if for 
no other, as one of his eulogists remarked, he ought to be spoken 
of with peculiar reverence by the American Bar. The first term of the 
Supreme Court was held in New York in February, 1790. — Chicag 
Legal News. . 


Lawson’s Ricuts anp Remepres. — Mr. John D. Lawson, the able 
law writer, has not been heard from for several years. The profession 
are accordingly prepared for the announcement of an extensive work 
from his pen. It is a very extensive treatise upon American law and 
practice in civil cases. It is said to be very comprehensive in its 
character, and in its style to fall between a treatise and a digest, — 
partaking, no doubt, to some extent of the nature of Wait’s Actions 
and Defenses. It is now in the press of the Bancroft-Whitney Com- 
pany, of San Francisco, and we shall look for it with interest. 


Appress or Hon. James C. CarRTER BEFORE THE VireintaA Bar As- 
sociation. — The Hon. James C. Carter, of New York, has been one of 
the foremost movers of the organized opposition of a number of the 
bar of New York City to the adoption of what is called the Field 
Code — an attempt, as our readers well know, at the codification of the 
leading rules of the common law in that State. He was invited to de- 
liver the annual address before the Virginia Bar Association at its last 
meeting. His subject was ‘‘ The Provinces of the Written and Unwrit- 
ten Law.’” His address was a masterly presentation of the arguments 
which have been adduced in favor of the retention of the old system of 
judge-made law, and in opposition to what is called codification. A 
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Virginia lawyer, Camm Pattison, Esq., who, whatever other merits he 
may possess, is certainly a vigorous writer, thus speaks of the address 
of Mr. Carter, and adds some reflections upon the subject of it, in an 
article in the Virginia Law Journal :— 


‘‘ Never in my life do I remember having been so surprised at any human be. 
_ ing. I confess I was at first not prepossessed in his favor; but before he had 

read half a dozen pages of his splendid paper on ‘ The Provinces of the Written 
and the Unwritten Law ’ I had turned two or three mental somersaults. I saw 
that I was in the presence of a master of the English language, and I felt thatthe 
bar of New York knew what they were about, when, with great unanimity, they 
recommended him as a suitable man for the great office of chief justice of the 
United States of America. I did not then, and do not now, agree with him in 
his conclusions; but before he spoke I could not have thought it possible that 
so admirable a defense could have been made of the old system; but, in my 
humble judgment, his positions were far from being unanswerable. He went 
farther than many of our Virginia brethren, favoring a Code of Civil Procedure, 
but he was opposed to a codification of the laws. He opened wide the field to 
‘ judge-made ’ law, of which, it seems to me, we have a surfeit. When we 
consider that we have the benefit of the experience of the mother country anda 
number of the States of this Union, it seems to me that an entirely new Code 
of Civil Procedure, and a complete codification of our laws in accordance with 
the progressive spirit of the age, would be the very essence of wisdom. It is 
perfectly true, as Mr. Carter says, that we can never attain perfection in writ- 
ten law, but a codification willbe a vast improvement on the present system, 
and in accordance with the cy pres docrine of a court of chancery; which 
means that if we cannot do exactly the right thing, we must come as near it as 
wecan. Neither England nor any of the States of this Union who have abol- 
ished common-law modes of procedure could be induced to go back to them. It 
would be like going from civilization back to barbarism. Full play for the fin- 
est intellects of the profession can always be found in the elucidation of the 
principles of the law. The mere form of proceeding ought to be made as sim- 
ple and speedy as possible. What earthly necessity is there for such nonsense 
as rules and rule-days? Why should a declaration in debt on a protested nego- 
tiable note be longer than the Declaration of Independence? Why is it that a 
declaration against a railroad corporation for damages should contain five or 
six counts? What an abominable travesty it ison common sense to have a 
law and equity side to the same court! Why should not all distinctions be- 


tween law and equity be abolished, and as Judge Robertson suggested in all 


cases of conflict let the principles of equity prevail? 

* And now, in conclusion, it is to be hoped that our executive committee will 
invite David Dudley Field, the greatest living champion of law reform, to de- 
liver the annual address next year. This much, at least, is due to the law re- 
formers in our body. We have laid down the wager of battle, and we are will- 
ing to fight it out on the highest and most honorable terms. Some of us are 
without any sort of veneration for the hoary idiocy of the common law. Its 
cumbrous forms, its interminable pleas, ought to have been abolished a century 
ago, when that genius, Jeremy Bentham, so earnestly advised it. I hope that 
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Judge Lunsford L. Lewis, who, by the way, gave us a most delightful speech at 
our banquet, will pardon me for repeating a remark he made to me in a private 
conversation, in which he said: ‘ Why, sir, the old common-law methods in 
Virginia are not suited to our age, and can no more be compared to the pres- 
ent practice in vogue in England, and in some of the States of this Union, than 
could an ox-cart be compared to a vestibule train.’ The illustration struck me 
as one of great force and power. Owing to the advancement in chemical and 
mechanical science, four times the amount of business is now done in the same 
time that was done forty years ago, and the present proceedings in suits are be- 
coming almost an intolerable incubus upon the profession, and thousands of 
dollars are lost every year by creditors, who are unwilling to bring a lawsuit, 
really fearing, in many instances, that they may not live to see the end of it. I 
have not the least doubt but that a new Code of Civil Procedure in Virginia 
would well nigh double the practice of lawyers in this State.’ 


A Noy-partisan Court. —The New Jersey Law Journal says: — 


“Judges Dixon and Reed, of the Supreme Court, were re-appointed by the 
Governor on March 20th, and their appointment was promptly confirmed by the 
Senate. It was hoped and expected by the bar that these re-appointments would 
be made, although strong political pressure was brought to bear upon the 
Governor to appoint a Democrat in the place of Judge Dixon. We gave last 
month some reasons why we hoped this would not prevail, and we are glad the 
Governor has preserved not only the non-partisan, but also the high judicial 
character of the court. In the Court of Errors, the Governor has not indeed 
appointed a Democrat in the place of a Republican, but he has failed to re-ap- 
point the only lawyer among the judges specially appointed, a capable, con- 
scientious and fearless judge and a life-long Democrat, William Paterson, a 
grandson of the William Paterson to whom to a large degree New Jersey owes 
not only much that is good in her own laws and constitution, but also her equal 
share with the larger States in the power of the Senate of the United States. 
What makes the failure to re-appoint Mr. Paterson the more unfortunate, is the 
fact that it is very generally attributed to the circumstance that he gave his 
opinion in the Court of Errors in favor of the constitutionality of the high 
license local option bill, which was opposed by the Democratic party. Even 
the suspicion that appointments to judicial positions are made with a view to 
their effect upon burning political questions is injurious both to the court and 
to the executive. The new judge is Abraham C. Smith of Hunterdon. There 
is every reason to believe he is well qualified for the office of lay judge.” 


A Bopy-Guarp ror JupeEs.— Mr. Justice Field, of the Supreme Court 
of the United States, in an interview at Chicago while passing through 
that city on his way from California to Washington, is reported to 
have said: — 


“There is little I care to say regarding the terrible tragedy in California. 
I feel certain, however, that this unfortunate affair will be productive of much 
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general good. I believe that this winter will see action by Congress and 

of the State governments, looking to the absolute protection of the judiciary, 
In England it is the first duty of the sheriff to accompany and protect the 
judge. It was once so in some States here. I can remember when a boy see. 
ing the chief justice go to and from court with a guard. Our faith in repub. 
lican institutions has made us grow careless in this matter. Such affairs as this 
one in California, and the scenes which have taken place in Kentucky within a 
few years, will make the people see the importance of absolute protection for 
their judges.” 


The Chicago Legal News, quoting this language, takes exception to 
it, and hopes that the day will never come in this country when it will 
be made the duty of the marshal or sheriff and his assistants, with drawn 
swords, to escort and guard the judges of our land to and from their 
carriages and the places of holding the court. The Legal News thinks 
that it would be inconsistent with our republican system, and that it 
would partake of the nature of class legislation. We do not see the 
force of the reasoning of the Legal News. There would be no neces- 
sity, and hence according to our republican ways of thinking, no pro- 
priety in having a judge escorted from place to place under ordinary 
circumstances. But it is extremely important to the proper adminis- 
tration of justice that the judges should be free from intimidation; and 


there are occasions where a judge is obliged to preside at an exciting 
trial in which it would be just as proper, if not necessary, to protect 
him out of court by a personal escort, as to have a marshal or sheriff 
with the necessary deputies in court to preserve order while the public 
business is being transacted. 


Tue Distinction BETWEEN STATE AND INTERSTATE CoMMERCE. — The 
New York Evening Post, in one of its thoughtful editorials, has raised 
the question of the propriety of an amendment to the Federal constitu- 
tion clothing Congress with jurisdiction over the whole subject of 
commerce, and abolishing the distinction between State and interstate 
commerce. As is now well known, Congress has the power to regulate 
commerce among the States, but it has no power to regulate commerce 
within a State. Nevertheless, from the point of view of business con- 
venience and practical every-day sense and utility, there is no distine- 
tion between State and interstate commerce in the United States. 
State lines afford no barrier, except against the service of judicial pro- 
cess, and the markets of large portions of the citizens of one State are 
not infrequently found in cities across the border in another State. 
The distinction, moreover, produces gross inequality between different 
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carriers. For instance, a railway company like the Erie, which runs 
for a short distance through the States of New Jersey and Pennsylvania, 
is an interstate railway, and subject to congressional regulation in re- 
spect of its through traffic; while the New York Central Railway, with 
four lines of track and a vastly greater traffic, is subject only to 
State regulation, because it lies wholly within the State of New York. 
If the men who framed the constitution, enlightened and thoughtful 
as they were, could have foreseen the railway and the telegraph, they 
would have clothed Congress with larger powers and would have de- 
prived the States of much of the powers which they now possess. The 
difference between the needs of a civilization in which the ordinary 
modes of intercommunication consist of wagons, push-boats and sail- 
boats, and a civilization in which the ordinary modes of intercommunica- 
tion are steamboats, steamships, railways and electric telegraphs, is very 
great. A government adapted to the former will be found in many 
respects antiquated and vexatious when fitted to the latter. Suppose 
that we could have sprung into existence as we now are, with sixty-five 
nillion inhabitants, with the means of quick intercommunication which 
we now possess, and suppose we had a constitution to make for the first 
time, — would we trust the making of it to men of the ideas of Wash- 
ington, Madison, and the others who sat in the constitutional conven- 
tion, able as they were, when judged by the standard of the time in 
which they lived? 


Tue Otp Beast anp THE New Monster. — American lawyers of a 
certain class have lately begun to abuse the English common law, and 
one of their judges, in a monthly magazine, has described our common 
ancestors, three hundred years ago, as barbarians, in intellectual stand- 
ard children as compared with Americans,! and not as far advanced as 
Bulgarians now, and asks why the Americans should try to find out the 
opinion of Lord Coke, who was guilty of an infamous prosecution, or of 
Sir Francis Bacon, who sold justice; why, in short, should they not 
stop rummaging the old books and think a little for themselves? The 
Washington Law Reporter, in commenting on the Maybrick case, im- 
prdves on this criticism, and asks why the common law in the English 
criminal courts, ‘‘ the old beast ’’ (with an adjective), as Pennsylvania’s 
great jurist, Judge Jeremiah Black, more forcibly than elegantly styled 
it, ‘* continues to shock the civilization of the age?’’ After this out- 
burst it continues as follows: ‘‘ A man in England on trial for his life 


1 The writer of that article did not he said: ‘‘as compared with the 
say ‘‘as compared with Americans; ’’ moderns.’ —Ep. Am. L. REv. 


VOL. XXIII. 65 


| 
muy 
ry. 
ub- 
his 
ina 
for 
to 
will 
wn 
nks 
t it 
the 
ary 
nis- 
and 
ing 
blic 
The 
sed 
itu- 
of 4 
ate { 
ate 
rce q 
On- 
ne- q 
8. 
are 


988 NOTES. 


may now, it is true, have the right of counsel, and may cross-examine 
the witnesses who testify against him, but that is about the only im. 
provement. The right to testify in his own behalf is still denied him, 
and, what is far worse, however much the judge may err in his rulings, 
however openly or defiantly he may violate the rules of evidence, how- 
ever much he may override all justice in his charge to the jury by mis- 
statements of fact and of law, however deftly and cunningly he may 
mould by the bias of that charge the pliant minds of an ignorant jury; 
in short, however unfairly the trial may have been conducted, yet there 
is no appeal, no court of review, no redress. Were the issue involved 
a mere matter of so much money, or even of the ownership of a suck- 
ing calf, or astray pig, the rulings of the trial court could be reviewed 
and justice be eventually secured; but as only the life of a human be- 
ing is at stake this ‘ old beast,’ which can find no better way of punish. 
ing its criminals than by choking them to death with the end of a rope, 
will listen to nothing of the sort. Such are the criminal courts of En- 
gland in this year of our Lord 1889. In this country, were a judge to 
take the place of counsel by delivering such an argument to the jury, 
as appears from all accounts to have been delivered by Mr. Justice 
Stephen in the Maybrick case, a court of review would set the verdict 
aside in about as little time as it took the jury to render it.”’ Better 
judgment and more reserve of language might have been expected from 
a journal published at the capital of the United States and holdinga 
semi-oflicial position. If a court of review in the United States would 
set aside the verdict in the Maybrick case on the ground that Mr. Jus- 
tice Stephen’s ‘‘ argument to the jury’ prejudiced the result, that 
‘old beast the common law’”’ will be preferred on this side of the At- 
lantic to that new monster on the other side, evidenced by Mrs. Tay- 
lor’s case and the Kring case. — Law Journal (London). 


A Statute RecGoiatinc tHe Sate or Horse-riesn. — Horse-flesh 
is eaten to a great extent in Paris and Brussels; but we were not aware 


that the practice had invaded England until we saw in the Journal of — 


Jurisprudence (Edinburgh), the text of a statute,! ‘*to regulate ghe 
sale of horse-flesh for human food.’’ It prohibits the sale of horse- 
flesh for human food, except in places where a legible sign is posted 
indicating that horse-flesh is sold there; prohibits the sale of horse-flesh 
under pretense of its being other meat ; confers a power upon any med- 
ical health officer to inspect any meat which he has reason to believe to 


1 Stat. 52 and 53 Vict., chap. 11, Jume 24th, 1889. 
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be horse-flesh intended for sale as human food, and to seize and carry 
the same away; confers upon justices of the peace the power of is- 
suing search warrants in furtherance of the act, and of seizing and 
carrying away horse-flesh intended to be sold in contravention of the 
act; gives @ summary remedy, in a penalty not exceeding twenty 
pounds, against any person violating the statute; defines horse-flesh as 
including the flesh of asses and mules; and extends the act to Scot- 
land. Horse-flesh is probably as wholesome and as suitable for human 
food as ox-flesh. So, no doubt, a good article of oleomargarine is as 
wholesome as butter. But in either case people have a right to their 
prejudices. Every person has a right to know whether he is eating 
horse-flesh or ox-flesh, and whether he is eating genuine or simulated 
butter; and the statutes against the sale of oleomargarine as butter, 
and this British statute against the sale of horse-flesh as beef, are 
founded on the idea of respecting those prejudices. 


Tue Torrey Bankrupt Birt. — The commercial bodies of the 
country have held four national conventions for the purpose of secur- 
ing the enactment of a uniform, equitable bankrupt law. The first and 
second were in Washington, D. C., in 1881 and 1884, respectively. 
The two latter were at St. Louis and Minneapolis, the first in the spring, 
and the second in the fall of 1889. 

The national convention at Minneapolis adopted and recommended 
to Congress for enactment the bankrupt bill prepared by Col. Jay L. 
Torrey, the counsellor of the Associated Wholesale Grocers of St. Louis, 
and, in recognition of the merits of the bill and the great labor and 
time expended by the author in drafting it, named it the Torrey Bank- 
rupt Bill. 

Original jurisdiction in bankruptcy cases is conferred upon District 
Courts of the United States. Provision is made for the litigation of 
certain questions in State courts. A limited number of referees, or 
assistant judges, will be appointed to the end that business may be 
expeditiously dispatched, at asalary of one thousand dollars per annum 
and ten dollars for each case when it is concluded, both payable out of 
the treasury of the United States, in the same manner that the judges 
of United States courts are paid. 

The trustee is to be nominated by the creditors and appointed by 
the court: the title of the property of the bankrupt will vest in him 
and he will, as soon as possible, under the direction of the courts, re- 
duce the estate to cash and distribute it to the creditors. He is to give 
a good bond, and is subject to fine and imprisonment for malfeasance in 
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office. He is to receive five per centum on the first five thousand dollars, 
paid in dividends; two per centum on the next five thousand dollars, 
and one per centum on all amounts over such sum. 

Acts of bankruptcy shall consist of concealment to avoid process ; se- 
creting or removing property to avoid its being levied upon; depart- 
ing or remaining away from place of business or residence with intent 
to defraud or delay creditors; failing for thirty days to secure a release 
of property levied upon by attachment or execution; conveyance of 
property to defraud or delay creditors; making a written declaration 
ofinsolvency ; making a written assignment for the benefit of creditors; 
neglecting for sixty days after written demand, to pay an open account; 
procuring or suffering a judgment with intent to defraud or delay cred- 
itors; suffering an execution to be returned nullu bona; suspending 
and not resuming the payment of commercial paper for fifteen days; 
voluntarily petitioning to be adjudged a bankrupt; making a preference 
while insolvent, or dealing in options while insolvent. 

The bankrupt must submit to a public examination as to his trans- 
actions and the whereabouts of his assets at the first meeting of his 
creditors or before he can offer a composition. 

A discharge may be granted only after two and within twelve months 
after the filing of the petition; it may be set aside, if fraudulently 
obtained, within two years. 

A punishment of not to exceed three years’ imprisonment is to be 
inflicted upon any bankrupt who willfully falsifies in the schedule of his 
assets; makes any false oath; obtains on credit goods without intend- 
ing to pay for them; obtains goods on credit with which to give a 
preference or increase his assets in bankruptcy; disposes of his goods 
otherwise than in the ordinary course of business; secretes, conceals, 
or removes his property to avoid its being levied upon under legal 
process against him; secretes, conceals, or removes, mutilates or falsi- 
fies any book, deed, or document relating to his property; attempts to 
account for property by fictitious losses or expenses ; conceals from his 


trustee any of his property; fails to disclose the fact of the proof of a 


fraudulent debt; bribes any creditor; omits from his list of creditors 
any person to whom he is indebted. 

Creditors are to be notified by mail of the various steps taken in the 
course of administration, and it is the duty of the referee and trustee 
to furnish information upon request. Their claims must be sworn to, 
and upon being filed will be allowed, unless objections are made, in 
which event they will be notified and the case will be tried before the 
referee. 
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A filing fee of ten dollars will be paid to the clerk whenever a peti- 
tion is filed, which amount will be received by the clerk in full pay- 
ment for all services rendered by him. 

One per centum will be paid to the government from estates which 
net aggregate dividends in excess of five thousand dollars. One-half 
of one per centum will, in like manner, be paid from estates wherein 
there is a composition. 

District attorneys will, upon order of court, at the instance of parties 
in interest, appear at the first meeting of creditors and examine the 
bankrupt, and in like manner attend the hearing and oppose the dis- 
charge of bankrupts upon their petition. All cases will be taken be- 
fore the grand jury in which it appears that fraud has been perpetrated 
and the district attorney will thereafter prosecute such cases in the 
same manner that criminal cases are prosecuted. 

The bill has already been indorsed by the Associated Wholesale 
Grocers of St. Louis, the New York Board of Trade & Transportation, 
the Missouri Bar Association and the National Board of Trade, as a 
measure of great merit and one that is calculated materially to benefit 
the business interests of the country. 


Tue ConsTITUTIONS OF THE New States. — So far as we can see, the 
constitutions of the new States are pretty nearly stereotyped copies of 
the constitutions of the old States. There is scarcely an improvement 
even in handling the most obvious defects. One of our exchanges has 
pointed out that all of the constitutions of the four new States provide 
that each house of the legislature shall be the exclusive judge of the 
elections of its members. Nothing is more certain than that this feat- 
ure of our American constitutions, which we have derived from the 
mother country, is the source of the most flagrant injustice. The 
meaning of it is that the dominant majority in each house shall be the 
judge of every contested election to the house. Experience shows that 
such a case is seldom, if ever, decided upon its real merits, but that the 
dominant party habitually seats the contestant or contestee who hap- 
pens to be a member of that party, without any substantial deference 
to the merits of the contest, even in cases of the most flagrant charac- 
ter. In England the experiment has been tried of imposing upon the 
judicial courts the jurisdiction of trying contested elections to the House 
of Commons. It was predicted that this new jurisdiction would de- 
grade the courts and draw them into politics, that their decisions would 
be in accordance with the political bias of the judges, and that the re- 
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sult would be to diminish the public respect for the judiciary. None of 
these predictions appear to have been realized. The courts have gen- 
erally decided impartially and according to the evidence, without refer. 
ence to the bias of the judges. The exercise of the jurisdiction has 
not degraded the courts, nor diminished the public respect for them, 
Why we could not repose such a jurisdiction in the judicial courts in 
this country does not appear, except that the judicial courts possess 
the infirmity of their judges being elected upon party tickets, by party 
majorities. 

The constitution of the new State of Washington, among other pro- 
visions conformable to the pelicy of the interstate commerce law, pro- 
vides that competing lines of railway cannot be consolidated. We have 
had for thirteen years a constitutional provision in Missouri substan- 
tially prohibiting the consolidation of parallel lines of railway, but our 
experience leads us to inquire, of what benefit is such a provision where 
both of the roads are substantially owned by the one man? The Wasb- 
ington constitution also contains a provision that a bank officer who 
accepts a deposit, knowing that the bank is insolvent or in failing cir- 
cumstances, shall be personally liable for the full amount. But of 
what value will it be to put such a provision in a State constitution if 
the State has a Supreme Court, such as we had in Missouri, so learned 
as to declare that the provision is not self-enforcing, but requires the 
aid of legislation?! In such a case it will be a nullity until the legisla- 
ture passes an act asserting the same thing — such was the juridical wis- 
dom which inspired the decision which we refer to — and the legislature 
might pass an act asserting the thing without the aid of any constitu- 
tional provision. The American idea seems to be that a law has a great 
deal higher sanction if it is made a part of the constitution of the State 
than when it is merely enacted by the legislature. This especially 
seems to be a favorite delusion of our friends, the prohibitionists. It 
closely resembles the delusion of our late friends the greenbackers, 
that somehow or other the corporation calling itself the United States 
could lift itself above the laws of trade, which apply to other corpora- 
tions engaged in trade, in emitting paper evidences of debt. Another 
prevalent American idea is that a law is ‘‘no account’’ until it has 
been “ tested ’’ by the Supreme Court, in order to see whether or not 
it is constitutional. We suppose the idea of those philosophers who 
think a law is a stronger law if made a part of the constitution is that 
if they can get it into the constitution there will be no possibilty of its 


1 Fusz v. Spaunhorst, 67 Mo. 256; pare Householder v. City of Kansas, 83 
reversing 8. Cc. 5 Mo. App. 583. Com- Mo. 488. 
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being ‘‘ tested’’ before the Supreme Court. They forget that it will 
still be a nullity if in contravention of the constitution of the United 
States, and that power resides in the Federal judiciary so to declare it. 


Wor.p’s Farr Susscriptions sy Corporations. — Three of the lead- 
ing cities of the Union, New York, Chicago, and St. Louis, are engaged 
in a competition for the location of the World’s Fair which it is intended 
to hold in this country in the year 1892, thee400th anniversary of the 
discovery of America by Columbus. Subscription papers are being 
passed around with a view of raising what is called a ‘‘ guarantee 
fund.’”” The United States is going to be ‘‘ guaranteed,’’ and will, of 
course, advance the money, and will (it is supposed) have the power 
to maintain an action against the subscribers in case the thing does not 
pay for itself. But a serious objection may be taken to these sub- 
scriptions. The heaviest subscribers are corporations, and it may be 
safely assumed that there is no law, either in New York, Illinois or 
Missouri, allowing the officers of a corporation to pledge the corporate 
funds for any such purpose. The decision of the Supreme Judicial 


Court of Massachusetts in Davis v. Old Colony R. Co., is to the effect 
that such contracts are ultra vires and void, and that no action against 


the corporation can be maintained thereon. The settled rule of law 
which the court applied is restated in the language of Chief Justice 
Gray, not for the information of lawyers, but for the instruction of the 
optimistic business community: ‘‘ A corporation has power to do such 
business only as it is authorized by its act of incorporation to do, and 
no other. It is not held out by the government, nor by the stockholders, 
as authorized to make contracts which are beyond the purposes and 
scope of its charter. It is not vested with all the capacities of a natural 
person, or of an ordinary partnership, but with such only as its charter 


1131 Mass. 258, opinion by Mr. 
Justice Gray; s. c. 41 Am. Rep. 221. 
In that case an action was brought 
against a railroad company and a man- 
ufacturing company on an agreement 
inthe following words: ‘‘ We, the un- 
dersigned subscribers, hereby agree, 
each with the other, that we will 
contribute toward any deficiency 
(should there be one) that may arise 
toward defraying the expenses of the 
World’s Peace Jubilee and Interna- 
tional Musical Festival, to be held in 
Boston, commencing on the 17th of 


June, and closing on the 4th of July 
next, in such proportions as the 
amounts affixed to our several names 
bear to the whole amount subscribed, 
provided that no subscription shall be 
binding until the whole amount sub- 
scribed shall reach the sum of two 
hundred thousand dollars, and that no 
expenditure be included except under 
the authority of the executive com- 
mittee, which committee shall repre- 
sent the subscribers, and consist of ten 
or more persons, who may be chosen 
by the first six subscribers thereto.”’ 
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confers. If it exceeds its chartered powers, not only may the govern. 
ment take away its charter, but those who have subscribed to its 
stock may avoid any contract made by the corporation in clear excess 
of its powers. If it makes a contract manifestly beyond the powers 
conferred by its charter, and therefore unlawful, a court of chancery, 
on the application of a stockholder, will restrain the corporation from 
carrying out the contract; and a court of common law will sustain no 
action on the contract against the corporation.’’ ! 


An Uttra Vires Contract. — It is seldom that the propriety of the 
so-called doctrine of ultra vires is so well illustrated as in the case of 
Harriman v. First Bryan Baptist Church.2 There an incorporated church 
society, wishing to raise money to clear off a debt incurred in building 
the church edifice, entered into a contract with the owner of a steam- 
boat, whereby the latter was to furnish his boat for an excursion, to be 
gotten up by the society, at 50 cents for the cost of each passage 
ticket. For some reason or other the owner of the boat elected to 
rescind the contract; whereupon an ‘‘ unseemly commotion actually 
arose on account of the failure of the expedition.’’ According to the 
graphic opinion of Bleckley, J., ‘‘a committee-man on board was 
threatened with a most profane form of immersion ; two or three fights 
occurred ; a man was knocked down with a stick, and one woman cut 
another with a razor.’’ Of course, in a case whose incidents so perti- 
nently illustrated the impropriety of a Baptist church going into the 
transportation business (even on its native element, so to speak, over 
which one may suppose it to possess the right of eminent domain), the 
court held that the contract was ultra vires, and that the society could 
not maintain an action against the steamboat owner for general damages, 
but only for the amount which had been paid to him to charter the 
boat, with interest thereon. 


Lone Jupicrat Careers. —In a recent address before the Alabama 


Bar Association, Judge Somerville, of the Supreme Court of that State, 
called attention to the long judicial career of Chief Justice Stone of that 
court. The speaker said that the Chief Justice had been a member of 
the Alabama judiciary, with an interval of a few years, since the late 


1 The same was held in Davis v. 2 63 Ga. 186; 8s. c. 86 Am. Rep. 
Smith American Organ Co., 117 Mass. 117. 
456. 
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war, either as Circuit or Supreme Court Judge, for the period of 
nearly fifty years. During this period he has been upon the Supreme 
bench of Alabama for nearly a quarter of a century, and has, during 
that time, rendered over 2,000 reported decisions. It was also ob- 
served by the speaker that he knew of no other judge of any appellate 
court, on either side of the Atlantic, who has rendered so many. It 
was said of Judge Metcalf, of the Supreme Judicial Court of Massa- 
chusetts, who was a prodigy of judicial learning and industry, that he 
had promulgated 1,700 decisions during his judicial career of near 
twenty-five years. Other notably long judicial careers are those of 
Judge Drummond, who served continuously as a district or circuit 
judge of the United States for thirty-four years. Judge Charles P. 
Daly, who served almost forty-two consecutive years on the benchof the 
New York Court of Common Pleas, being first appointed thereto, and five 
times elected ; Chief Justice Cole has been a member of the Supreme 
Court of Wisconsin for more than thirty-four consecutive years, and is 
now discharging his duties as the presiding officer thereof. He has 
always held his seat as a member of the court by the suffrages of the 
people, and was elected, when last a candidate, without opposition. 
Judge Cole’s opinions form part of the Wisconsin reports beginning 
with Vol. 4 thereof, and are found in due proportion in all the interveu- 


ing volumes, including Vol. 73. What their total number may be the 
writer cannot state with certainty ; but it cannot be much less than two 
thousand, and may exceed that figure. 


A Court or Crmiat AppeaL. — The verdict in the case of Mrs. 
Maybrick has revived the agitation in England in favor of the es- 
tablishment of a court of criminal appeal. It is an illustration of how 
blind and unreasoning a populace can be ina state of excitement. If 
Mrs. Maybrick’s case had been dealt with by a court of criminal appeal 
instead of the Home Secretary, there is hardly a doubt that she would 
have been hanged. A jury pronounced her guiity, after a protracted 
trial. The judge who presided at the trial, himself a master of the law 
of evidence and of the criminal law, concurred in the opinion of the 
jury. The most judicious lawyers who followed the case were, so far 
as we know, of the same opinion. So far as we are aware, the judge 
who presided at the trial is not accused of having erred in any essen- 
tial matter of law. In summing up the evidence to the jury, he no 
doubt intimated his opinion of the facts of the case, but that is habitu- 
ally done by the English judges, and also in the Federal courts in this 
country. In fact, it is a great safeguard of the institution of trial by 
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jury —a rudder for it, so to speak — that they can, under the English 
and our Federal system, have the benefit of the opinion of the judge, 
who is a trained expert, upon questions of fact as well as questions of 
law. The learned judge is said to have stated, by way of illustration, 
something from his own experience or recollection, in his address to 
the jury; but while this was irregular, it is probable that only an ex. 
treme hypercriticism would have demanded a reversal of the conviction 
on that ground, had exceptions been saved for the consideration of a 
court of appeal. The popular clamor against the verdict seems to have 
come to this, that the jury found Mrs. Maybrick guilty upon a state of 
evidence in which her guilt was tinged with the color of a bare doubt. 
Callit a ‘ reasonable doubt ’’ if you will, and yet her case would proba- 
bly have been hopeless in a court of criminal appeal, under any theory 
of appellate control which exists either in England or in this country. 

The court of criminal appeal would not have reversed the verdict 
upon the facts because they may have felt some doubt or hesitation as 
to its propriety. The fact that the jury in a criminal trial have not 
given the prisoner the benefit of the ‘‘ reasonable doubt’’ of the law 
has never been regarded, so far as we are aware, as a matter which 
will support an assignment of error; for it is the twelve men in the 
jury-box, who have heard the evidence, faced the witnesses, and ob- 
served the manner of their delivering their testimony, and who have 
had the full benefit of argument upon the facts, and under the English 
and our Federal system of the summing up of the judge, — who are to 
say whether the doubt, if any, of the prisoner’s guilt, is ‘* reasonable” 
or not. A court of criminal appeal would, then, no doubt, have 
affirmed the conviction of Mrs. Maybrick, after which the public would 
have acquiesced in the conviction, and the Home Secretary would have 
had far more difficulty in commuting the punishment in the illogical 
way in which he did. 

Mrs. Maybrick was either guilty of poisoning her husband, or she 
was not. If she was guilty of poisoning him, the murder was one of 


the most atrocious which can be committed. Husband and wife oc- - 


cupy toward each other a relation of trust and confidence of the very 
highest character. A murder which violates the sacred confidences of 
that relation is ‘‘ murder most foul, as in the best it is.’’ If capital 
punishment is to be visited upon any species of murder, such a mur- 
derer cannot expect to escape. To commute a conviction of sucha 
murder from death to imprisonment for life, upon a doubt as to 
whether the prisoner is guilty at all, is therefore most absurd. If Mrs. 
Maybrick was guilty of an attempt to poison, and if she did not suc 
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ceed in her attempt, but her husband died from some other cause, — 
while her moral guilt is none the less, yet under the illogical theories of 
the common law she had not committed a capital offense. If such 
were the conclusion of the Home Secretary, it should seem that she 
should have been pardoned and again put upon trial, not for murder, 
but for an attempt to commit murder, if the State law of England per- 
mitted such a course to be taken, as some of our English legal 
exchanges seem to think. 


AssaULTs Upon JupGes. — Some English writer upon our institutions 
has discovered in the Americans a great respect for the law, because 
they are the only people who tolerate the anomaly of their judges set- 
ting aside acts of the legislature. We are indeed for the moat part a 
law-abiding people, not only in regard of our respect for the law, but 
also in the readiness with which we acquiesce in the decisions of the 
courts, and*in the respect which we entertain for the persons of the 
judges, although in many of the States they are elected by the popular 
vote. Some exceptions to this occur with us, as they have occurred in 
the parent country. The attempt of the ruffian Terry to assassinate 
Mr. Justice Field, noted by us in our last number, is such an exception. 
It had a counterpart in England in an attempt some years ago of a dis- 
appointed suitor to assassinate Sir George Jessel, Master of the Rolls. 
Judges, like other officers who wield great power, must necessarily ex- 
ercise that power in many instances in a manner which comes in con- 
flict with individual interests, and which creates great pain in the breasts 
of disappointed suitors. Like other officials who wield great power, 
they are in any country liable to insult, assault, or even assassination, 
by disappointed suitors who are crazed or half-crazed by their disap- 
pointment, or otherwise. But it has very seldom happened in the an- 
nals of American jurisprudence that any considerable portion of the 
people have joined in insulting, assaulting or intimidating a judge in 
the performance of his judicial duties. The spectacle of tle mob hoot- 
ing Mr. Justice Stephen after his charge to the jury in the trial of Mrs. 
Maybrick at Liverpool, is one which we venture to say could not be 
duplicated in any American city. When he resumed the session of his 
court, it is said that it had been deemed expedient to detail a special 
force of fifty constables to preserve order in his court, and protect his 
person. A mob is a manifestation which is sometimes met with in 
America, but the genuine article is seen only in England or in Ireland. 
We recall no instance, and we presume that none has taken place within 
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living memory in America, in which a judge, eminent for his le 
and probity, has been assailed by the populace because of his decision 
or charge to a jury in an ordinary criminal trial. 


An Enousn View or tHe American Bar. — Our neighbor, the 
Green Bag (viridis baga, Hamm. ), is usually very happy in the selected 
matter which it presents to its readers; but it seems not to have made 
use of its customary discrimination in the scissoring which is reprinted 
from an English legal journal, called Pump Court, under the above 
title. The article in question appears to have been written as far back 
as 1883. It undertakes to give a description of American courts and 
lawyers, and is brim full, from beginning to end, of that ignorance and 
misconception which are generally ‘displayed by English writers in re- 
gard to American institutions. The writer in Pump Court gives us, for 
instance, the following statement of the relative jurisdiction of the 
Supreme Court of the United States and the courts of the States: 
‘* Over them all is the Supreme Court of the United State8, of which 
there are seven (sic) judges, which sits at Washington, and decides all 
questions which concern the intercourse of the Union with other nations, 
and all disputes between one State and another, or between an individual 
and a State. All questions about its own jurisdiction are decided by 
this court without any appeal.’’ 

It is certainly a novelty to be told that the Supreme Court of the 
United States is over all the State courts, — the truth being that it has 
appellate jurisdiction over the State courts only in respect of Federal 
questions. It is equally refreshing to learn that that great tribunal de- 
cides ‘*‘ all questions ’’ which concern the intercourse of the Union with 
other nations. We are equally sure of having acquired some new and 
important information when we are told that ‘* all disputes ’’ between 
one State and another, or between an individual and a State, are de- 
cided by that tribunal. 

Having thus laid a foundation by expounding the relative jurisdiction 
of the Federal Supreme Court and the State courts, the writer tells us, 
what is true, that ‘‘ the visitor to a court of justice cannot fail to be 
struck with the utter absence of the ceremonial element.’’ In like vein 
the writer has done us an unintentional piece of justice when he remarks 
upon ‘* what an utter absence of respect there is in the United States for 
forms and ceremonies, apart from common sense and justice.’’ But 
when he tells us that the judge is habitually addressed by counsel as 
‘*Sir,’’ and not as ‘‘ His Lordship,’’ we wonder what particular court 
he has been attending. The well known habit of the American lawyer 
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js to address every judge, from a Circuit Justice of the United States 
down to a Referee or Justice of the Peace, with the title ‘* Your Honor.’’ 

The figure of an American judge in the person of ‘ an elderly gentle- 
man in a short jacket and a white waistcoat’’ is equally as imaginative 
as the story of the lawyers ‘‘ fighting in court and rolling over each 
other and their briefs for a short while,’’ ‘‘ in spite of the remonstrances 
of the judge;’’ or of ‘‘ judges sitting and whittling sticks while they 
listen to the speeches of the opposing advocates.’’ But if we do not 
lose our patience, we must at least surrender our gravity at the won- 
derful discovery which our English brother has made in regard of our 
methods of legal advertising. ‘* We believe,’’ says he, ‘‘ that an ad- 
vertisement like the following is not at all uncommon: — 


‘*COLONEL JEDEDIAH LEE, 
“ COUNSELOR-AT-LAW, 
“83 West 42p STREET, CINCINNATI. 


“ DEBTS COLLECTED WITH ECONOMY AND DISPATCH. CONVEYANCING EXECUTED 
UPON THE CHEAPEST TERMS. CRIMINALS DEFENDED SUCCESSFULLY. 
(THE COLONEL SECURED TWENTY-THREE ACQUITTALS DURING 
THE PRECEDING YEAR.) THE COLONEL IS ALWAYS IN 
ATTENDANCE. 


“y. B. 5th FLOOR RIGHT. GO UP BY THE ELEVATOR. KNOCK AND RING.”’ 


And he adds with a coolness which does not fall short of the most 
impudent effrontery: ‘‘ We have seen in the daily papers scores of 
lawyers’ advertisements which are not altogether unlike the above.’’ 
We venture to say that he neversawone. This remarkable pen picture 
of our shortcomings winds up with the statement that ‘‘ the chief thing 
which prevents the lawyers in America, at the present day, from repre- 
senting the aristocracy of the country, is their close connection with 
the disreputable wire-pullers and professional politicians.’’ In short, 
the writer has discovered that ‘‘ it speaks volumes for the integrity and 
capability of the American lawyers of to-day that they still occupy any 
social position at all!’? The statement is the opposite of the truth. 
The truth is that a lawyer loses no social prestige by laboring in politics, 
provided he labors honorably. On the contrary, many of our lawyers 
of the highest social prestige are those who have left the pursuits of the 
law to labor in politics, or who have mingled the two pursuits together. 
The simple statement that more than half of the members of the two 
houses of Congress are lawyers will vindicate the truth of this assertion. 
It is true that, as the scale of intelligence on the part of the non-pro- 
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fessional classes rises, the influence of the professional classes 
diminishes. But this is not true of the legal profession alone. It ig 
equally true® of the other two great professions, the medical and the 
clerical. 


REFORMATION OF THE Patent Laws. —The American Bar Associa- 
tion at its last meeting, at Chicago, appointed a committee of seven to 
consider and report upon the subject of the patent laws and abuses in 
their administration. Some of our legal exchanges have drawn atten- 
tion to abuses in the administration of the patent laws in strong lan- 
guage, seriously putting forward the query whether those laws ought 
not to be repealed in toto. The Albany Law Journal declares that it is 
notorious that most of the poor inventors are cheated out of their rights 
by the oppression of capitalists, and the tediousness, inequality, and ex- 
pensiveness of the practice in the patent courts. That journal pro- 
fesses to have no doubt that some Federal judges carry on things with 
ahigh hand when the mood is on them. It adds: ‘‘ This comes of 
making them independent of the people, whose servants they are. Itis 
a wholesome thing to have a judge know that he is liable to step down 
and out at a fixed time, if he does not behave himself. A judicial 
tyrant is the worst sort.’’ 

Quoting this, and other similar utterances, the American Engineer 
says: ** Itis demoralizing to the last degree to have such stinging ed- 
itorials spread broadcast, lampooning the Federal judiciary without 
good cause. And, if there is good cause for such a terrible arraign- 
ment, it is a disgrace to the age and to free institutions of this country 
that it should be allowed to continue without a thorough investigation 
of the whole matter by Congress.’’ There is much truth in the above 
utterances. Offenses against judicial propriety which no State judge 
would dare to commit, are frequently committed in the Federal courts, 
and pass unchallenged, either by the bar or the press. But the remedy 
proposed by the American Engineer — an investigation by Congress — 


is, indeed, a sad one. Such an investigation, seriously attempted, . 


would do some good, in so far as it would lead to the publicity of many 
judicial practices that now lie buried. But whatever may be said of the 
Federal judiciary, it is at its worst better than Congress is at its best. 
No department of our government needs investigation or could bear it 
less than Congress itself. At the same time, the general immunity 
which the Federal courts enjoy from any investigation has a tendency 
to render some of their judges despotic. Every Federal judge knows 
that an impeachment is out of the question; the politicians of the House 
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have no time to impeach a judge, nor has the Senate time to try an im- 
peachment. ‘The bar has, until a recent period, been without organiza- 
tion, and it has not had the courage, despite all the eulogies which have 
been passed upon it, effectually to check al uses in judicial administra- 
tion in the Federal courts. The bar, organized as it is getting to be in 
every State and in every large city, will soon exercise that restraint 
upon judicial tyranny and judicial excesses which is exercised in some 
measure by the bar in England. 


Tue Toree Measures RecoMMENDED TO CONGRESS BY THE AMERICAN 
Bar Association. — The Chicago Legal News says: ‘‘ In a practical point 
of view, perhaps the most important action taken by the American Bar 
Association at its recent session was the approval of the report of the 
committee on commercial law, with authority to present to Congress the 
measures recommended by the committee. ‘Those measures are as fol- 
lows: 1. A bill to regulate interstate debts, credits and collections, 
and to prevent frauds and undue preference therein. 2. A bill fora 
bankrupt law, based on the principles and practice of equity ; with en- 
tirely new provisions for the prevention of bankruptcies, by granting 
extensions of time for payment and reducing debts pro rata, where such 
a course would be likely to prevent greater loss to the creditors. 3. 
A bill to secure uniformity of commercial paper in all interstate trans- 
actions, as we now have uniformity of bank bills. This bill is based on 
the British Bills of Exchange Act of 1882, and its enactment would un- 
doubtedly give a higher value to the commercial paper of all the States 
away from the great commercial centers. Such a law would also save 
immense aggregate losses, now suffered from accidents, mistakes and 
frauds now arising from the ever-changing varieties of commercial paper 
issued under the disagreeing laws of the several States. As there was 
not time for the association to examine and pass upon the form and de- 
tails of the particular bills submitted, it limited its approval to the meas- 
ures recommended by the committee. All these bills were drawn by 
Mr. C. C. Bonney. The bankruptcy bill has been approved by the 
Senate Judiciary Committee, and reported to that body for passage, but 
failed in the conflict between that bill and the Lowell bill. Many 
amendments have since been added. The commercial paper bill was in- 
troduced in Congress by the late Judge Poland, and in the Senate by 
the late Gen. Logan, but was too late on the calendar of each house, for 
action before the Congress expired. The bill to regulate interstate 
debts, credits and collections, is a new measure. These measures have 
been pending in the Association for the last three years, and having 
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been printed if full in the annual reports, every member has had an op. 
portunity to examine them, and the action of the association may there. 
fore be regarded as an expression of its deliberate judgment on all the 
vital questions involved. Thus authorized, the committee on commer. 
cial law will feel warranted in urging upon Congress the prompt passage 
of the desired acts; and the fact that eminent Southern as well as dis. 
tinguished Eastern and Western lawyers are in favor of these important 
measures, gives promise of their careful consideration at the ensuing 
session. The report adopted was the joint work of George A. Mercer 


of Georgia, Charles C. Bonney of Illinois, and Samuel Wagner of Penn- 
sylvania.”’ 


R#ETORIC IN THE Law. — Judge Somerville, of the Supreme Court of 
Alabama, is said to be addicted to the use of felicitous language in his 
judicial opinions, rendering them, to say the least, more attractive and 
readable. Ina case reported in the 76th volume of the Alabama re- 
ports the plaintiff had donated land for the purposes of a court-house, 
upon the condition that the building should be erected in the center of 
the plat. The building was erected on one side of the plat, and he 
therefore brought an action to reclaim the land. It was held that he 
could not recover, on the ground that he had stood by and seen the 
building erected on one side of the plat without making a fuss about it. 
In the course of his opinion the learned judge is reported to have said: 
‘* Every brick laid in the structure was an argument against his silence, 
and every stroke of the carpenter’s hammer was a voice commanding 
him to speak.” This was too good a thing to be passed by the 
learned and humorous editor of the Hayneville Examiner, who there- 
upon proceeded to offer some comments, which comments establish the 
fact that the learned editor is himself a lawyer, as indisputably as 
numerous passages in Shakespeare establish the fact that the great 
dramatist was learned in the law. The Examiner says: — 


‘“‘The glory or the reproach of the law has ever been that it was dry, arid 
apd remorseless in its rigor of speech. Within its dreary walls the figures’ 
of rhetoric never form, and the flowers of fancy never bloom. Its logic was 
frigid and pitiless, and its line of beauty had nocontour. It has fenced itself 
about with ‘the divinity that doth hedge a king.’ Its silent sanctuaries, its 
hoary precedents, its inexorable methods, its precise language, and even its 
stern judges and grim tipstaves, have for centuries been supposed to typify the 
majesty or officiate as the vicars of the terrible God of the Hebrew and the Puri- 
tan. The lawyer who was suspected of classical lore or 4 yearning for the sci- 
ences had barred himself from its briefs and estopped himself from its honors. 
The witch-mania of Hale and the disastrous delays of Eldon yet leave them the 
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fame of profound jurists ; while the verdict winning powers of Erskine, the won- 


drous versatility of Brougham, and the levity of Lyndhurst have been merely so 
many ‘common counts ’ against their celebrity as expounders of Jaw. Ampli- 
tude of general knowledge, florescence of oratory, and acuteness of humor are 
intellectual coins which the narrowness or the wisdom of the legal guild have 
ever viewed at a ruinous discount, — pleadings for judicial distinction to which a 
fatal demurrer has always been interposed. The profession were Laodiceans, and 
spewed outall whobleweitherhotorcold. Hence it was that the judge who ven- 
tured a stale jest with you over the feast paid penance to his lares by frowning 
on youinthe forum. Justice Somerville has violated these prescriptive tradi- 
tions. True, Chief Justice Stone had already indorsed Chancellor Kent’s ‘torch 
of Omar’ in discussing the Rule in Sheliey’s case; a metaphor that, no doubt, 
in the eyes of the Cesar Kasms of the law, has done much to impair the just 
renown of Kent. But, inthe case at bar, Justice Somerville has accepted the 
anarchial idea that a brick is anargument, and avows in rhythmic cadence that a 
carpenter’s hammer possesses the vocal faculty, and that its rat-a-tat is a 
peremptory mandamus! 


We venture to add our humble indorsement to Judge Somerville’s 
conception that a brick is an argument, —the only one, alas, which 
makes any impression on some heads; but we hope that the ‘‘ ear of 
the court ’’’ may not be assailed with such an argument, as long as Judge 
Somerville shall continue to dignify the bench with his learning and 
ornament it with his eloquence. 


Wno 1s He?— William C. Anderson, whose ‘‘ Dictionary of Law,’’ 
published last spring by T. H. Flood & Co., of Chicago, is recommended 
by critical lawyers and judges as possessing qualities which entitle it to 
recognition as the standard American law dictionary, as the best com- 
bined law dictionary and law cyclopedia hitherto produced, was born 
near Latrobe, Westmoreland County, Penn., in 1852. In 1873 he was 
graduated in the classical department, from Lafayette College, from 
which institution he also received the degree of Master of Arts. Inthe 
autumn of 1873, he began the study of law in the offices of A. M. and 
Marshall Brown, Esqs., in Pittsburgh. During 1875 and 1876, he took 
an elective course in the law department of Yale University, which 
institution conferred on him the honorary degree of Bachelor of Laws. 
Since 1876 he has pursued the study and practice of the law at Pitts- 
burgh, where he at present resides. , 


Laws THe Prema or Naturat Gas out oF THE 

State. — Natural gas has been found in several places in Indiana, in 

large, though probably not inexhaustible quantities. The legislature 
VOL. XXIII. 66 
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of that State, apparently fearing that the natural gas reserves within 
the State might be exhausted without conferring much benefit 
upon the inhabitants of the State if pipe lines should be established 
conducting the gas to great cities lying in adjoining States, such as 
Chicago and St. Louis,—passed a statute prohibiting the piping of 
such gas out of the State. As might be expected, a suit has been 
started to ‘‘test’’ the validity of the statute, in the true American 
style. We understand that this suit is pending in the Supreme Court 
of Indiana, though our information may not be correct. The Chicago 
Legal News bas found the matter of sufficient interest to publish ex- 
tracts from a brief which Hon. William E. Niblack (formerly a judge 
of the Supreme Court of Indiana), has filed as counsel for the gas 
company, which is a party to the suit. As we read the extracts from 
this brief, the question would seem to be whether land can be con- 
demned for a pipe line to pipe away such natural gas. Judge Niblack 
argues, on plausible grounds, that the sinking of a gas well is a mining 
operation, and that the weli is a mine; but when he follows the argu- 
ment out to its legitimate conclusion, which is that natural gas is a min- 
eral, we confess that we are disposed to cry ‘‘hold.’’ The question 
of the power of a State to prohibit the export of natural gas to another 
State is, however, one on which lawyers should not entertain different 
opinions. It is an obvious interference with interstate commerce, pro- 
hibited by the Federal constitution. A State legislature could no more 
prohibit the exportation of natural gas than the exportation of cattle, 
of corn, or of any other product. 


A LAWYER BUT NoT A GRAMMARIAN. — A correspondent of the Virginia 
Law Journal writes that a certain colored attorney, who was engaged 
to prosecute a party charged with assault and battery before a court in 
Virginia, made the following speech, taken down at the time: — 


‘The Commonwealth have proved sault. You gentlemens have sot thar 
and heard the evedence. Out of the mouf of two witnesses it shall be stab- 
lished. We have four. It has been shown in the court before you gentlemens, — 
that he took his lef han. Day ain’t one cintility of de evedence here to show 
that he was not mad. He was mad. That’s malice. Playing wid him! He 
would have murdered him. I believe gentlemens of de jury setten on de case 
that this man cartain is guilty. De evedence shows it. He cut at him wid the 
cotton hook, and when his back was turned he drive the cotton hook in his 
head. Reasonable doubt! ’ Spose he goes round and cracks every man on de 
head he’ll soon kill de dock up and thar’ll be nobody to work. He struck him 
first wid de box. He was mad, and then when he want looking he struck him 
in de head wid the cotton hook. I shall not entertain you gentlemens much 
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longer. Henry Walker! What does he know? He never saw nothing in de 
commencement and never saw nothing in de end, but he heard something. He 
winds up uncompromised ignorant and deluded; man don’t want him and God 
won’t have him.’’ 


Referring to the above, the editor of the Virginia Law Journal adds 
the following comments : — 


“The attorney who made the above speech has his license, signed by two 
judges of this State, who certified that he was, upon examination, found ‘ duly 
qualified’ to practice law. The gentleman who furnished the above speech in- 
forms us that the attorney is equally as good a lawyer as he is a grammarian. 
This speaks well for his legal acquirements, as well as for those of the learned 
judges who granted him license. It is a pleasant thing to know that some 


members, at least, of our judiciary have a due regard for the dignity and learn- 
ing of the profession.” 


THE SIGN OF THE RAM. 
Oakes v. Spaulding, 40 Vt. 347. 


{The owner of a ram, knowing its propensity to butt persons, is bound to 
keep it under safe restraint. ] 


I do not sing of Jason’s golden fleece, 
Nor of the celebrated Darby ram; 
My quadruped is humbler far than these, 
And for his curious history I am 
Indebted to a volume bound in sheep, — 
Appropriate such ram’s-horn lore to keep. 
One Mrs. Oakes, a humble farmer’s wife — 
(He had but one) — lived in the fair Green State, 
And helped her husband in his toilsome life 
By dairy work from early morn till late; 
She brought the cows from pasture every night, 
And milked them all, and thought her labor light. 
One Spaulding, owning an abutting field, 
Harbored therein a ram of temper high, 
Which never would to soft persuasion yield, 
But causelessly at any one would fly, 
Demolish him with capital Ionic, 
And stand above him with a grin sardonic. 
One evening unsuspecting Mrs. Oakes 
Had gathered in her moollies from the field, 
When Spaulding’s ram comes rambling by, and chokes 
With rage, and threateningly his horns doth wield, 
Then dashes’’gainst the busy woman, — slam! — 
This terrible assault-and-battering-ram! 
From what direction came this fierce attack 
Is not recorded in the law report; 
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But I infer it must have been the back, 

Because, if from the front, she had a fort 
Of strong defense in gingham apron light 
With which she could have ‘ shoo’d ” him into flight; —~ 

Weapon provided by kind Providence 

Against attacks of venomous wild beast, 

Of which by pristine disobedience 

The woman’s danger is so much increased; 
Ampler provision for such crying want 
Than Mother Eve’s traditional fig-leaf scant. 
And so I cannot surely tell which way 

The lady lay upon the grassy ground: 

Like Knickerbocker’s hero, I can’t say 

She there a providential cushion found; 
Yet so much I may confidently tell, — 

** Butter-side up ’’ undoubtédly she fell. 
Now had she been a city lady fine, 

And worn a “ dress-improver,”’ i. ¢., ‘* bustle,” 
Which gives to a scrawny torsos Hogarth’s line 

Of beauty, she might well have stood the tussle; 
But there was naught to break the cruel blow, 
So she went down like wall of Jericho. 

This ram had often tried to butt before — 

Perhaps behind — the reporter does not state; 
And witnesses their testimony bore 

His owner had a knowledge intimate 
Of this sad vice, yet did not tether him, 

But left him loose to imperil life and limb. 

Her injuries the report does not disclose, 
Whether in chief of body or of mind, 

But twelve good men unanimously rose, 

And fifteen hundred dollars did they find; 
And this means much, for in Vermont a dollar 
Looks big as cart-wheel or a horse’s collar. 

But few ram-cases scattered up and down 
Lie in the books; I know there’s one in Maine, 
About a ram on poor-farm of the town, 
For which the liability was plain; 
But there is far less interest in these 
Than in this case of Oakes and Aries. 


— Irving Browne, in the Green Bag. 
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Tue Law or Fravup in tHe Hovse or Lorps. —The recent decis- 
ion of the House of Lords in the case of Derry v. Peek,! will tend to 
diminish the respect which is entertained for the decisions of that body 
on this side of the Atlantic. The principle affirmed is that if a party 
makes a statement as true, intending that another shall believe it and 
act upon it, which statement is known to the party making it to be not 
true, but which he nevertheless in good faith expects will turn out to be 
true, by reason of something which he expects will happen in the future, 
he is not guilty of an actionable fraud. The case was this: The di- 
rectors of a tramway company issued a prospectus reciting: ‘* Incorpo- 
rated by special act of Parliament, authorizing the use of steam or other 
mechanical motive power;’’ and reciting futther: ‘‘ One great feature 
of this undertaking, to which considerable importance should be at- 
tached, is that, by the special act of Parliament obtained, the company 
has the right to use steam or mechanical motive power instead of 
horses.”” The prospectus in another place mentioned ‘ the unusually 
favorable conditions as to motive power open to the company.’’ The 
fact was that the special act of Parliament, by which the company was 
incorporated, authorized the use of steam power or other mechanical 
power with the consent of the Board of Trade, and subject to periodical 
renewals of such consent, and also with the consent of two local corpo- 
rations, and subject to such conditions as they might prescribe. At 
the time when the prospectus was issued there was reasonable ground 
to believe that all of these consents would be given. But none of them 
had in fact been given, and two of them were afterwards refused. The 
plaintiff, who had been induced by this prospectus to invest his money 
in the shares of the company to his loss, brought an action against the 
directors for damages. Mr. Justice Stirling, before whom the cause 
was tried, held that there could be no recovery. His judgment was re- 
versed in the Court of Appeal by Sir James Hannen and the Lords Jus- 
tices. From their judgment an appeal was taken to the House of Lords, 
and their judgment has been reversed and that of Mr. Justice Stirling 
affirmed. The case is ably reviewed by Sir Frederick Pollock, editor of 


1 Not yet officially reported. 
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the Law Quarterly Review, in the October number of that publication, 
He speaks very plainly about it, but not more plainly than such a case 
deserves. He assails rather the grounds assigned for the decision than 
the result of the decision itself. But it should seem that the result 
of the decision is equally assailable, and that no grounds could be as- 
signed for such a decision which are not subject to assault. Sir Fred- 
erick Pollock, of course, speaks with some restraint, because thatis due 
to any decision emanating from the highest appellate court in England. 
But he, nevertheless, feels constrained to say that ‘‘ the decision of the 
House of Lords has dangerously relaxed the legal conception of honesty 
in the statement of facts, and will do no good, to say the least, to com- 
mercial morality.’”’ After referring to the language of Best, C. J., in 
Adamson v. Jarvis,! he pays an inferential tribute to American law, or 
at least to American judges and lawyers, when he adds the following: 
‘*T believe that the law will one day come to this, in other English- 
speaking countries, if not here.’’ The language referred to of Mr. 
Chief Justice Best is as follows: ‘* He who affirms either what he does 
not know to be true, or knows to be false, to another’s prejudice and 
his own gain, is both in morality and law guilty of falsehood, and must 
answer in damages.’’ The question will have no rest until the rule is 
settled in conformity with this dictum. In Derry v. Peek the directors 
were liable upon any theory of fraud with which we are acquainted. 
They put forth a statement of fact as being true which was not true at 
the time when they asserted it. They put it forth with the intention 
that persons to whom the representation was made should believe it and 
act upon it as true. The plaintiff read the representation, believed it, 
acted upon it as true, and thereby suffered loss. This, upon every 
sound theory, gave him an action against the persons making the rep- 
resentation. Nor was it agood defense, upon any sound or honest con- 
ception, for them to say: ‘* Although the statement was untrue when 
we made it, yet we had reasonable grounds to believe that it would turn 
out to be true.’’ The person who thus puts forth a statement as true 
upon a reasonable apprehension that it will turn out to be true, ought . 


to be held to the obligation of a guarantor of the truth of the statement 
which he thus makes. 


ExtrapitTion: ARREST OF PrisONER ON ANOTHER CHARGE. — In the 
case of Reinitz? Mr. District Judge Brown, sitting in the Circuit Court 
of the United States for the Southern District of New York, has re- 


1 4 Bing. 66, 73, 74. 2 39 Fed. Rep. 204; s.c. 40 Alb. L. J. 223. 
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affirmed the principle that where a prisoner is surrendered by a foreign 
State to the justice of the United States upon a given charge, he cannot 
be arrested in a civil action before he has had a reasonable time, after 
his acquittal of the offense for which he was extradited, to return to 
the place from which he was brought; and, further, that if in such a 
case the prisoner is arrested under State process in a civil action, he is 
held in custody ‘‘ in violation of the constitution or of a law or treaty 
of the United States,’’ within the meaning of the provisions of the Revised 
Statutes of the United States, §§ 752, 753, relating to writs of habeas 
corpus in Federal courts; and that it is competent for a Federal court 
or judge to discharge him from such arrest on habeas corpus. On the 
latter question the learned judge says: ‘‘ When persons are in custody 
under process of the State courts, and the same remedies exist there, 
although it may sometimes be more appropriate to refer the applicants 
for relief to State tribunals,! yet in a matter involving personal liberty, 
and considering the several successive appeals to which the petitioner 
might be subjected in the State courts, I think the prisoner is entitled to 
the more expeditious remedies of the Federal tribunals.’’ 


Power OF THE Directors or A CorPorRaTION TO SECURE THEM- 
SELVES IN PREFERENCE TO GENERAL CrepiTors. — It is not creditable 
to American jurisprudence that a single decision should exist uphold- 
ing a power in the directors of a corporation to secure their own debts 
in preference to general creditors of the corporation. The question 
has lately been before the Supreme Court of Ohio in the case of Rouse 
v. Merchants’ Nat. Bank.2 The Ohio court, after considering the 
question upon principle, and citing some, but not all of the applicatory 
authority, pro and con, affirmed the following proposition: — 


‘That when a corporation for profit, organized under the laws of this State, 
becomes insolvent and ceases to carry on its business or further pursue the 
purposes of its creation, the corporate property constitutes a trust fund for the 
equal benefit of the corporate creditors, in proportion to the amounts of their 
respective claims; and that it cannot then, by pledge or mortgage of the prop- 
erty to some of its creditors as security for antecedent debts, without other 
consideration, create valid preferences in their behalf, over the other creditors, 
or over an assignment thereafter made for the benefit of creditors.”’ 


The Supreme Court of Rhode Island has also lately had this question 
before it in the case of Olney v. Conanicut Land Co.,’ and has rendered 


1 Citing Ex parte Royall, 117 U. S. 2 22 Cincinnati Law Bulletin, 219. 
251; Ex parte Coy, 32 Fed. Rep. 911. 318 Atl. Rep. 181. 
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a decision announcing the proposition that the directors of an insolvent 
corporation are trustees for the creditors of the corporation in such a 
sense that they can not obtain a priority over the creditors by taking 
mortgages to themselves to secure them for advances and for their 
indorsement of the notes of the corporation, after the creditor has 
brought suit, and when the company is insolvent. Of course, the 
Rhode Island court finds the foundation for this conclusion in the well 
known doctrine that the assets of a corporation are a trust fund for its 
creditors; that the trustees of the corporation are the custodians of 
this fund, and as such are, in a sense, trustees for the creditors 
of the corporation; and that this trust must be administered for 
the equal benefit of the cestwis que trust. These propositions, which 
logically follow each other, preclude the conclusion that the trustees 
may prefer themselves over other creditors, in administering the fund, 
when the corporation is insolvent or in failing circumstances. Itisa 
matter of surprise that any court should have held the contrary doctrine. 
The duty of trustees under such circumstances, upon any conception of 
equity, is nothing less than as stated by Mr. Justice Clifford in Bradley 
v. Converse! : — 


*‘ Assets of an incorporate company are regarded in equity as held in trust 
for the payment of the debts of the corporation, and courts of equity will enforce 
the execution of such trusts in favor of creditors, even when the matter in con- 
troversy may be cognizable in a court of law. Such assets are usually con- 
trolled and managed by directors or trustees, but courts of equity will not 
permit such managers, in dealing with the trust estate, in the exercise of the 
powers of their trust to obtain any undue advantage for themselves, to the in- 
jury or prejudice of those for whom they are acting in a fiduciary relation. 
Exact equality of benefit may be enjoyed, but the trustees are forbidden to pro- 
tect, indemnify, or pay themselves at the expense of those who are similarly in 
relation to the same fund.”’ 


The Rhode Island court, commenting on the reasoning employed in 
the Iowa case of Buell v. Buckingham, say: — 


“If the right to collect a debt is a ‘ race of diligence,’ open alike to both, it 
must be admitted that it is a race in which the outside creditor is unduly handi- 


14 Cliff. (U. 8.) 375. To the same 
effect are Bradley v. Farwell, 1 Holmes, 
433; Jackson v. Ludeling, 21 Wall. 
616; Corbett v. Woodward, 5 Sawy. 
403; Stout v. Milling Co., 13 Fed. Rep. 
802; Haywood v. Lumber Co., 64 Wis. 
639; 26 N. W. Rep. 184; Richards v. 
Insurance Co., 43 N. H. 263; Railroad 


Co. v. Bee, 48 Cal. 398; Hopkins’ Ap- 
peal, 90 Pa. St. 69; Improvement Co. 
v. Terrell, L. R. 10 Eq. 168. The three 
American cases which fully sustain the 
contrary view are: Burrs Exr. v. Me- 
Donald, 3 Gratt. 216; Bank v. Whittle, 
78 Va. 737; Garrett v. Plow Co., 70 
Iowa, 697, 29 N. W. Rep. 395. 
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capped. The parties do not contend upon an equal footing; and although it is 
said that the director has only an advantage which results from his position, . 
and which is known to all who deal with the corporation, yet no one would say 
that an ordinary trustee should be entitled to an unequal start with his cestui by 
means of information received in the discharge of his trust. If, then, the 
director be a trustee, or one who holds a fiduciary relation to the creditors, in 
case Of insolvency he cannot take advantage of his position for his own benefit, 
to their loss. The right of the creditor does not depend upon fraud or no fraud, 
but upon the fiduciary relation.’’! 


When it is admitted, as it is in all the cases, including those which 
allow the directors to prefer themselves, that they are trustees of a fund 
for the benefit of the creditors of the corporation, the question is de- 
cided, and nothing more is to be said. For under no conception of 
equity which can be traced in the books has a trustee ever been allowed 
to administer the trust for himself, instead of for his cestwis que trust. 
On the contrary, he is watched with the most jealous scrutiny to see 
that he takes no benefit, not even the slightest, to himself from the ad- 
ministration of the trust. He is allowed no compensation, under the 
principles of the English Court of Chancery, and he is even debarred 
from purchasing at a trustee’s sale made by him, although his purchase 
may be in the particular case entirely fair and open. But viewed asa 
practical question, the proposition that the directors of a corporation, 
they who manage its funds, they who are in a position to foresee in ad- 
vance of outside creditors the condition of the corporation, they who 
can in every case prepare for the event of insolvency by securing their 
own debts before the outside creditors dream that such a condition is 
going to happen, —the conception that they should be allowed to so 
manage the funds of the corporation as to prefer themselves as creditors, 
is simply monstrous. The decisions which announce that principle are 
not creditable to our jurisprudence. 


Recent Decisions Connecticut on ConprtionaL Sates. — Some 
recent decisions in Connecticut upon the law of conditional sales, 
hereinafter referred to, have been so important and noteworthy, that it 
has seemed to me that a full, though brief review of all the cases in 
that State, upon the subject, showing the birth, growth and maturity 
of the doctrine in that jurisdiction, would be both interesting and 
useful to the profession. In Smith v. Prince,? Remington and Whit- 
man delivered to Stetson and Blake certain machinery, under a con- 


1 Olney v. Conanicut Land Co., 18 2 14 Conn. 472. 
Atl. Rep. 181, 183, opinion by Stiness, J. 
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tract by which Stetson and Blake were to pay on delivery $2,000, 
and the balance in manufacturing cloth for Remington and Whitman, 
If Stetson and Blake performed the contract on their part, the machip- 
ery was to be absolutely theirs. If they failed to fulfill, the property 
was to revert to Remington and Whitman, who, in that event were to 
retain so much of the $2,000 advanced, as would indemnify them for 
the depreciation of the property, and other damages they might 
sustain by the non-performance of the contract. The court held that 
‘this was not an executory agreement to convey the property after the 
stipulated terms were fulfilled, but vested an immediate title upon 
its delivery, defeasible by a failure to perform the terms. The right 
of Stetson and Blake differed little from that of a mortgager. It was 
defeasible until the fulfillment of the stipulations, and then to become 
absolute.’’ 

In Forbes v. Marsh,' Peck and Forbes had entered into a written 
agreement that Peck should pay Forbes $200, on or before August 
1, 1839, that on performance Forbes should sell a coach in Peck’s 
possession to him; that in the meantime Peck should have the use of 
the coach, and that Peck should give Forbes an indorsed note for the 
sum, With interest from date. The court,in an elaborate opinion in 
which a large citation of English and American authorities is made, 
held that the agreement was not to be considered as a sale, but only an 
agreement for a sale thereafter. That Peck did not become the owner, 
and the agreement being made bona jide was valid, not only as between 
the parties, but as against attaching creditors. 

In Hart v. Carpenter? there was a written agreement between Car- 
penter and Beebe, that Beebe should take into his possession a cow, 
and be paid for her keeping by her milk, and if in four months he 
should pay $35, the title should vest in him. Beebe did not pay, and 
the court, as against a bona fide purchaser from him, held that the 
case was within the principle of Forbes v. Marsh ; that it was neither an 
absolute or conditional sale, but a mere letting, with the privilege of 
becoming a purchaser. 


In Tomlinson v. Roberts,’ it was agreed between Tomlinson and 


Roberts that the latter might have a horse for an agreed sum, for 
which he gave his note, if paid within sixty days, the horse to remain 
the property of Tomlinson until the note was paid, Roberts using him 
at pleasure, paying a fixed sum for such use. As against a bona jide 
purchaser from Roberts, it was held that the cases of Forbes v. Marsh, 
and Hart v. Carpenter were decisive. 


1 15 Conn. 384. 2 24 Conn. 427. 5 25 Conn. 477. 
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In Cragin v. Coe,! the plaintiff delivered billiard tables to Miller, 
under a contract for the sale of them, at an agreed price, part of which 
was paid in cash, and Miller’s negotiable time notes given for the 
balance, which were not paid. The title until such payment to remain 
in the plaintiff. The court somewhat impatiently said, ‘‘ Nothing is 
more common than such conditional sales. Scarce a book ef reports 
can be opened which does not present more or less of them, especially, 
those of the New England courts; and certainly, after the decisions 
of this court, we cannot allow the question to be treated as open for 
discussion. To these decisions we refer for the grounds upon which 
the doctrine of the cases is placed.’’ 

After this emphatic declaration the courts do not seem to have been 
troubled with the subject again until the case of Hughes v. Kelley,’ 
arose. In this case, by a written contract, Hughes agreed to rent and 
Spreyer to hire a coach and horse for eight months, at the rent of twelve 
dollars a week, payable weekly in advance, the property to belong to 
Spreyer, at the end of the term, if rent paid promptly; on default, 
Hughes to have the right to retake possession, and retain the money 
paid. After several payments and a final default of payment, the 
property, while remaining in Spreyer’s hands, was attached by one of 
his creditors. In replevin brought by Hughes, against the attaching 
creditor, counsel for the latter endeavored to distinguish the case from 
the preceding ones, claiming them to be sales upon a condition prece- 
dent; an agreement by the vendor, to sell to the vendee, upon per- 
formance of the condition; requiring a future act of the vendor; but 
that this was a sale upon a condition subsequent, which vested the 
property conditionally in the vendee, to be defeated on his failure to 
perform the condition. The court, however, refused to recognize the 
distinction, declaring that the agreement did not constitute a sale, but 
was an executory agreement for a sale at a future day, upon the per- 
formance of the stipulations set forth. That the title of Hughes was 
not divested, but that he still continued to be the owner. 

This case is further noticeable because the courts say: ‘‘ It is the es- 
tablished policy of our law to hold a man’s property subject to the pay- 
ment of his debts. Yet it is quite apparent that in this case, and in 
others of like character, a man may appear to have, and in fact actually 
have, a valuable interestin property which is beyond the reach of legal 
process. We cannot hold the property in question liable to attachment 
by the creditors of Spreyer, unless he was the owner. He was not the 
owner; Hughes had not sold it, and in the language of Chief Justice 


1 29 Conn. 51. 2 40 Conn. 148. 
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Holt, in Thorpe v. Thorpe,! every man’s bargain ought to be per- 
formed as he intended it; there is no reason why a man should be 
bound to trust where he never intended it.’’ Should evils spring up 
under the law as it now is, the legislature, it is to be presumed, will, in 
due time, provide the proper remedy. This case was decided in 1873, 
and acting, it is to be inferred, upon this suggestion, the revisors of the 
General Statutes of 1875 inserted in that revision, which was adopted t 
by the legislature, a provision, now section 920, in the General Statutes 
of 1888, to the effect that property sold upon condition, and put into 
the possession of the vendee, may be attached and levied upon, ina 
suit against the vendee, subject to the vendor’s rights. The levying or 
attaching party to succeed to the vendor’s rights. This, the only legis- 
lation of the State pertaining in any-wise to the subject of conditional 
sales, is referred to by the court in the very late case of Mack v. 
Story,? hereafter more fully cited, as recognizing end approving con- 
ditional sales, by necessary implication, and the court adds: ‘* It will be 
observed that the statute saves the rights of the conditional vendor, in 
every case, irrespective of the subject-matter of the sale, which fully 
answers a suggestion made in the present case, that the doctrine of 
conditional sales is not applicable to the sale and delivery of property, 
like that under consideration, which perishes in the using.”’ 

The next case in order is that of Lucas v. Birdsey,® the facts in 
which are quite peculiar, and which is especially noticeable, as bringing 
into clear contrast the doctrine of the courts in Connecticut on the 
subject, on the one hand, of full protection to the rights of vendors in 
cases of conditional sales, as against the vendee, his creditors, bona fide 
purchasers from him without notice, and indeed all the world. And, 
on the other hand, the doctrine that the policy of the law forbids the 
retention by the vendor of the possession of personal chattels after a 
sale, and except as between the parties makes such retention conclusive 
evidence of a colorable sale. Side by side, but apparently to entirely 
divergent regions, these doctrines have grown up, and each is under- 
stood by the courts, law writers, and profession throughout the . 
country, to have reached the extreme limits. In regard to the latter 
of these doctrines, I may be permitted to digress enough to say that in 
the very same volume of reports as Lucas v. Birdsey,* in the case of 
Blakeslee v. Hatstat, where the plaintiff bought a wagon, took it into 
his possession, and afterwards returned it to the shop of his vendor, to 
be painted and repaired, where it was attached for the vendor’s debts, 
the court, in sustaining the right of the attaching creditor, says, quot- 


1 1 Salk. 171. 2 67 Conn. 415. 3 41 Conn. 357. 4 41 Conn. 301. 
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ing from an earlier case in the same court: ‘* Purchasers must learn 
and understand, that if they purchase property, and without a legal 
excuse, permit the possession to remain, in fact, or apparently and 
visibly, the same, or, if. changed for a brief period, to be in fact, or 
apparently and visibly restored, and thereafter in fact, or apparently 
and visibly, continued as before the sale, they hazard its loss by attach- 
ment for the debts of the vendor, as still to the view of the world, and 
in the eye of the law, as it looks to the rights of creditors, and the pre- 
vention of fraud, his property. This rule of law, that the retention of 
possession of personal property by the vendor, is conclusive evidence 
of a colorable sale, as a rule of policy, required for the prevention of 
fraud, and is to be inflexibly maintained.’’ And in Mead v. Noyes,! 
this most significant language is quoted with approbation from the 
earlier case of Kirtland vy. Snow: ? ‘* The reason of extending it from a 
mere rule of evidence, calling it a badge of fraud only, and arbitrarily 
declaring, as a matter of law, that it renders the sale void as to cred- 
itors, notwithstanding the highest evidence of the honesty of the sale, 
is, because it has been thought better to take away the temptation to 
produce fraud than to incur the danger arising from the facility with 
which testimony may be manufactured to show that a sale was honest.’’ 

It must be further observed, in this connection, that, to borrow the 
language of the court in Rood v. Welch: ‘* By the well settled law of 
Connecticut, a mortgage, as well as an absolute sale, of personal prop- 
erty, capable of immediate delivery, is, as against creditors and sub- 
sequent purchasers, fraudulent and void, unless the possession of the 
property accompanies and follows the transfer.’’ 

‘This rule is indeed now modified, as to certain kinds of personal 
property, enumerated by statute. Section 3016, Revision of 1888, 
which provides for recording of such mortgages, in which case ‘‘ the 
retention by the mortgager of the possession of such personal property, 
shall not impair the title of the mortgagee,’’ but it otherwise remains 
unquestioned, and, therefore, in all the cases before cited, it was es- 
sential to the claim of the vendor that the agreement should be held as 
a conditional sale, and not as a mortgage. 

Returning now to Lucas v. Birdsey,* the facts were these: The 
plaintiff, who lived in Berlin, had a son who lived in Meriden, where 
the defendants also lived. The son owned a black horse, which he 
thought he could exchange with one Cooley, also of Meriden, for a 
white one, on payment of $200. He drove the black horse to Berlin, 
told his father, who bought the son’s horse, and paid him $75 for it. 


1 44 Conn. 490. 2 24 Conn. 23. 3 28 Conn. 161. 4 41 Conn. 357. 
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It was not certain the exchange would be effected, and the son returned 
to Meriden with the understanding, that if the exchange was not made, 
the black horse was to be retained by the son, and the money paid 
therefor returned to the plaintiff. Afterwards finding he could so ex- 
change, the son returned and informed the plaintiff, who gave the son 
a draft of $200, and the son at the same time gave his father a note for 
$200. The plaintiff, next day went to Meriden, where his son met 
him, handed him the money, which he had drawn from the bank, and 
they went to Cooley’s stable to perfect the exchange. Cooley was not 
then present, and the father handed the money to the son and left a 
short time. When he returned the son had paid the money to Cooley, 
and the black horse was then delivered to Cooley in the presence of the 
plaintiff, who then said the white horse was his own, and told his son 
that he must not sell or exchange the horse till he had paid him for it. 
The plaintiff and his son then went to another place where the son gave 
his father a note for $75. The trial court further found that ‘‘ when the 
$200 note was given by the son to his father, it was agreed and fully 
understood that the trade should be made and finished in the way it 
was afterwards done; and that the white horse should belong to the 
plaintiff until he was paid, and that the white horse became the prop- 
erty of the plaintiff by the exchange, and that the sale of the horse to 
the son, so far as it was a sale, was conditional, and that it was not to 
become his property until the notes were paid. The notes not having 
been paid, the horse was attached by a creditor of the son, while in his 
possession. The court below having on these facts rendered judgment 
for the plaintiff, who brought replevin against the attaching creditor, 
this judgment was sustained. The defendants claimed that the sale of 
the black horse by the son to his father, the son retaining possession of 
the same, was fraudulent and void, as against creditors of the son. 
That the possession of the white horse by the son, was a badge of fraud, 
and calculated to deceive innocent parties. That it was liable for the 
son’s debts, at least to the value of the black horse. That the plaint- 


iff’s claim was no more than a mortgage, he never having had posses- | 


sion of the white horse. 

But the court, while fully recognizing, and again enunciating, the 
rule as to retention of possession, denies its application, and says: ‘‘At 
the time of the attachment the son was holding the horse under a con- 
tract of purchase. His possession was that of a vendee, and was not 
necessarily prejudiced by the fact that the title, in consequence of the 
then unfulfilled performance of the condition by the vendee to make 
payment, had not vested. If the first horse had been attached in his 


fh 


ir 
t 


NOTES OF RECENT DECISIONS. 1017 


hands, after the sale to the father and after a reasonable time for him to 
have taken possession had elapsed, or if the second had been attached as 
the property of the father, after the exchange, and before the payment of 
the agreed price, the attaching creditor would thereby have obtained a 
valid lien; butwe are not prepared to hold that, because the retention by 
the vendor, under the sale, of the first horse, would have been held conclu- 
sive evidence of a colorable sale, the possession by him of the second, 
after such exchange, and the subsequent purchase by him, would conse- 
quently have that effect. As a conditional vendee he had before per- 
formance no title, and therefore no attachable interest, and we do not 
see that he can justly be regarded as a vendor, improperly retaining 
possession of the second horse, on the ground that he was the original 
owner and vendor of the first, and retained possession of that, until 
the exchange for the second, and his purchase of it was made.”’ 

The case of Brown v. Fitch,' though nominally one of conditional sale, 
in fact involves no principle or consideration of importance, or germane 
to the present discussion. The same remarks will also apply to the 
case of Griswold v. Cook.? 

The next case in chronological sequence, that of Hine v. Roberts,® 
as also the cases of Loomis v. Bragg,* Appleton v. Norwalk Library 
Association,’ and the very recent and unreported case of Beach’s Ap- 
peal from Commissioners, heard at the October, 1889, term of the Su- 
preme Court, relate to a distinct branch of the subject; that of the 
rights of the conditional vendor or vendee, as between themselves ; as 
dependent upon the language and construction of the contract, which 
will be hereafter noticed. Passing by these cases then, for the present, 
and remarking, also out of sequence, that the case of Cooley v. Gillan,® 
involves no facts of interest, and no new application, but simply a re- 
affirmance and restatement that, ‘‘ it is well settled that a contract for 
the sale of personal property, to be at once delivered to the vendee, but 
the title to remain in the vendor until the price is paid, is valid,’’ we 
come to the important case of Lewis v. McCabe.? The facts were that 
liquors were sold and delivered by the plaintiffs to one McAvoy, upon 
condition that the title should not vest in the vendee until it was fully 
paid for, but until payment, to remain in the vendor. It was further 
understood that the vendee would dispose of the liquors in his business 
of retailer, and that the vendors could only enforce their condition 


143 Conn. 512. 5 58 Conn. 4. 

2 46 Conn, 198. 6 54 Conn. 80. 
3 48 Conn. 267. 7 49 Conn. 141. 
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against such portion as might remain unsold. No payment was made, 
and the question, as against an attaching creditor of the vendor was, 
whether or not the condition was valid and operative. The court held 
that it was, and in a somewhat lengthy opinion, beginning with the 
statement that ‘‘there is much contrariety of reasoning and decision 
relative to the validity of what are called conditional sales, in different 
States, and often, to some extent, in the same State,’’ the law in various 
jurisdictions is reviewed. That of Pennsylvania and New York, was 
acknowledged to be opposed to the plaintiff’s claim, but that of Maine, 
Vermont, and Massachusetts declared to protect the title of the original 
vendor, under agreement substantially similar. Rogers v. Whitehouse, 
Armstrong v. Houston,’ Burbank v. Crocker,’ being cited at length. 
The court, in reference to former cases in Connecticut, admit none 
of them involve the precise question presented. ‘‘ Those cases are all 
distinguishable from this in two particulars, — the property was ofa 
nature not necessarily to be consumed in the use, and there was no sort 
of concession on the part of the original vendor, that the conditional 
vendee might dispose of the property, without first paying the price 
agreed upon. Both these elements, to some extent at least, exist in the 
present case, and occasion hesitation on the part of the court, as to the 
validity of the condition, as against the creditors of McAvoy,”’ and the 
court further says: ‘‘ The objection as to giving a false credit, has un- 
doubtedly much force, so that in several States the courts consider it 
as sufficient, but it applies with more or less strength, according to the 
circumstances, to all cases of conditional sales, where the vendee is 
clothed with full possession and apparent ownership,’’ and then quotes 
with approval the language of the court in Ketchum v. Brennan:4 “A 
buyer must beware of purchasing from one who has not title ; possession 
is not title.’’ And the court further adds: ‘* Possession, with the jus 
disponendi added, has been regarded by many courts as a sufficient rea- 
son for declaring a contract colorable and fraudulent, without regard 
to the real intent of the parties. We concede that there is much force 
in the reasoning supporting such a rule, but, at the same time, we must 
bear in mind the spirit and drift of our own decisions, as they may have 
induced the making of such contracts. While it is true, as already 
stated, that no case identical with the present, in the particular feature 
we are now considering, has hitherto been before the court, yet the 
cases referred to clearly show that the controlling consideration has 
been the bona jide character of the transaction, and the honest meaning 
and intent of the parties, without applying any technical rule of public 


1 71 Maine, 222. 2 88 Vt. 448. 3 7 Gray, 158. + 53 Miss. 596. 
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policy, as in cases of a retention of possession, by the vendor, after a 
sale.’”’ 

This case is reprinted in the American Law Register for 1882, 
and made the text for a review of several pages of the American 
Decisions on the law of conditional sales. It is a little singular 
perhaps, and perhaps not, that in the last published part of the 
incomplete current volume of Connecticut Reports,' in Mack v. 
Story, the court, on a state of facts, which counsel endeavor to dis- 
tinguish, but which must strike every one, as it did the court, as 
identical in principle with those in Lewis v. McCabe, is called upon to 
reaffirm the doctrine of that case, and did so, after an interval of seven 
months between the argument and decision, in an opinion nearly as 
lengthy as the former. The court say: ‘‘The mode of making the 
contract in the present case through a traveling salesman, its subse- 
quent ratification, its subject-matter, and all its essential provisions, 
are so nearly identical with the former one, as to suggest that the 
former decision must have been in the minds of the parties when the 
latter contract was made.’’ And further, ‘* We have thought best to 
base our vindication of the judgment of the court below, entirely upon 
the authority of Lewis v. McCabe. It is quite obvious that case led 
the court to the result reached in this; there is much probability that 
it induced even the making of the contract in the form adopted. Our 
reasoning of course implies that we are well satisfied with that decision, 
but however this may be, conditional sales have been too long, and too 
firmly established in this jurisdiction, by repeated decisions of this 
court, to be now called in question, or to require further discussion.’’ 
The opinion then refers to the legislation of the State, before alluded 
to, section 920, Rev. Stat. 1888, as recognizing and approving condi- 
tional sales by necessary implication, and adds: ‘‘ Were there occa- 
sion to seek confirmation of our position, as to conditional sales, from 
the courts of other jurisdictions, much more ample support could now 
be found than existed when Lewis v. McCube was decided.”’ This 
case is further noticeable, in that, as on a former occasion, which we 
have before noted, attention is called to the legislative function, in 
these words: ‘‘ We have however observed a tendency in the States 
where courts have held conditional sales valid against the claims of the 
creditors of the conditional vendee, and of purchasers from him, to 
subject the matter to statutory regulations. Alabama, Iowa, Maine, 
Missouri, Kentucky, New Hampshire, Nebraska, New York, North 
Carolina, Ohio, South Carolina, Texas, Vermont, Virginia, West 


1 §7 Conn. 407. 
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Virginia, Wisconsin, and some, other States, and several territories, re. 
quire, under circumstances somewhat variant, that the contracts be in 
writing and recorded. Massachusetts, in the case of conditional sales 
of household effects, or furniture, now requires a written contract, but 
it need not be recorded. The States of California, Delaware, Kansas, 
Michigan, Nevada, New Jersey, Oregon, Rhode Island, and Tennessee, 
and the territories of Montana, New Mexico, Utah, Washington, and 
Wyoming, require neither writing nor recording.’’ It is to be trusted 
that when the Connecticut General Assembly next convenes, in January, 
1891, it will supply the needed legislation on this subject. 

Curpenter, J., dissented in the case of Lewis v. McCabe, and also 
in Mack v. Story, and in the latter case, delivered an earnest dissenting 
opinion, claiming that the case disclosed a sale and delivery, with the 
agreement that, as between vendor and vendee, the title was to remain 
in the seller, for the sole purpose of securing payment of the purchase 
money ; that in principle it could not be distinguished from a sale and 
delivery, accompanied with a retransfer of the title, without possession, 
as security merely ; in legal effect a mortgage ; an attempt to create by 
parol a valid lien on personal property, while ownership for all other 
purposes, and the possession, remain with the lienor ; that this was con- 
trary to the policy of Connecticut law, by which a valid secret mort- 
gage, without possession, has always, as we have before seen, been 
treated as of no validity as against creditors of the mortgager. In this 
dissenting opinion Beardsley, J., who was not upon the court when 
Lewis v. McCabe was decided, joined. So that the majority opinion 
although, in effect, only a reaffirmance of Lewis v. McCabe, was up- 
held, in a divided court, by the authority of three Judges, against two. 

It must be mentioned here, that in a case decided after Lewis v. 
McCabe and before Mack v. Story, that of Hotchkiss v. Higgins,: where 
an innkeeper wrote to a liquor dealer, ‘* Please send me, by first freight, 
one-half barrel Bourbon whisky and two baskets of wine. What is 
used will account for, and ship rest back to you. I want it for com- 
mercial travelers, who will be here Friday to dinner;’’ it was held 
that the title passed on delivery to the innkeeper, so that the liquors 
could be attached by his creditors, as his property. The court in this 
case say: ‘* There is a manifest distinction between an optional right 
in the party receiving the goods to purchase, and an optional right to 
return the same goods, in whole or in part. In the former case, the 
title will not pass till the option is determined, while, in the latter, it 
passes immediately, to the party receiving the goods, subject to be re 
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turned. Northrop’s (the innkeeper’s) option, was not to purchase if 
he sold the liquor, but to return if he did not sell.’’ 

We now reach the case of Warren Manufacturing Co. v. Norwich 
Bleaching Co. The facts in this case are somewhat numerous and 
complicated, but we will endeavor to abbreviate and simplify them as 
much as possible. The plaintiff was a manufacturer of wgolen cloths ; 
the principal defendant was a bleaching and dyeing company; one 
Casey was in the business of buying, from manufacturers, cotton goods 
in the brown, having them finished, and sellingthem. The plaintiff gave 
Casey the following writing, which he accepted: ‘* Sold to Casey for 
account Warren Manufacturing Co,, 7,500 pieces browns, four months’ 
credit, to be delivered as follows (stating times and quantities cover- 
ing six months). It is hereby agreed that Casey shall not at any time 
owe for more than 2,500 pieces, say about $7,500, and that all goods 
sent to be finished, shall be sent for account of the Warren Manufac- 
turing Co., Casey to give finishing instructions, and pay finishing bills, 
but not to remove goods to an amount exceeding the above 2,500 pieces 
at any one time; shipping directions to follow.’’ Soon after, Casey in- 
formed the defendants that he had bought cloths of the Warren Co., 
which would be delivered to him from time to time, that he wished them 
to receive and finish them for him. He did not tell them, nor did they 
know, of the terms of the contract with the plaintiff. In accordance with 
an order from Casey, cloths were shipped by the plaintiffs to the defend- 
ants, and by them to Casey, on his order, from time to time; the letter 
of the plaintiffs’ sent on each shipment, advising the defendants of 
each shipment, and that the goods were to be finished on account of 
the plaintiffs, and requesting that they notify the plaintiffs of each 
shipment to Casey. The plaintiffs sent an invoice of each shipment, to— 
Casey, as of goods bought by him, and charged him on their books, as 
of goods sold to him, and the credit provided in the contract began to 
run from each shipment. The plaintiffs, after shipment, did not at- 
tempt to exercise any control over the goods, but Casey exercised full 
dominion over them at all times. He gave the defendants all instruc- 
tions, sold the goos as his own, and ordered the defendants to pack 
and ship them to his vendees as he pleased. All this was done with 
full knowledge of the plaintiffs, not as its agent, but acting for himself. 
About six months later Casey became insolvent, and disappeared, leav- 
ing in possession of defendants about $5,000 of these cloths, and being 
indebted to it, not exclusively for work on these cloths, Casey had pre- 
viously taken away 2,500 pieces for which he had not paid the plaintiffs. 


1 56 Conn. 70. 
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The question arose between the plaintiffs, who claimed the title to the 
cloths to remain in them, and the defendants named, and another at- 
taching creditor of Casey’s also made defendant, who claimed the title 
wasin Casey. The Superior Court, having on these facts found the 
title in Casey, and rendered judgment for the defendants, the Supreme 
Court of Errors, on appeal, reversed the judgment, and held that the 
title to all the pieces in the bleachery, was in the plaintiffs, and had not 
passed to Casey. ; 

But by far the most important decision upon this subject in Connecti- 
cut, is in The New Haven Wire Company cases.1 These were applica- 
tions to the Superior Court for orders, compelling the receiver of an 
insolvent corporation to deliver certain personal property to the appli- 
cants, of which they claimed to be owners, but which the receiver held 
as property of the corporation; which cases, were by the writer of this 
article, holding said Superior Court, reserved for the advice of the 
Supreme Court of Errors. There were three applications, namely: 
one by Baring Brothers, of London, England, and Kidder, Peabody 
& Co., of New York; one by Brown Brothers & Co., of New York, 
and Brown, Shipley & Co., of Liverpool and London, England, and 
one by Heidelback, Ickilheimer & Co., of New York. These applica- 
tions were first referred to a committee, to find and report the facts 
pertaining to each, and, on the coming in of the reports, the question 
as to what order should be made in the premises, was, as stated, re- 
served. Most of the facts found being common to these applications 
they were heard and decided together. It will be sufficient to give the 
facts in the case of Baring Brothers, and these cannot so well be 
stated as by quoting the language of the court. 

‘*It is a sufficiently full recital of the facts in the case of Baring 
Brothers & Co. to say that the New Haven Wire Company is a corpo- 
ration in this State. E.S. Wheeler, was the owner of a majority of 
its shares, and its manager. He individually carried on business, at 
New Haven and New York, under the name of E. S. Wheeler & Co. 
Also he, and one Humphrey, were commission merchants in Liverpool, 
England, under the name of E. S. Wheeler & Co. Kidder, Peabody 
& Co. were bankers in New York and Boston, representing in the 
United States Baring Brothers & Co., bankers in Liverpool and 
London. 

At its mill in New Haven the New Haven Wire Co. manufactured 
wire, chiefly from rods purchased in Germany, to be paid for upon de- 
livery. Being unwilling to furnish the capital and subject itself to the 


1 57 Conn. 552. 
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expense necessarily attendant upon placing money in Germany for the 
purcbase of the rods, it availed itself of the credit of Baring Brothers 
& Co. through Kidder, Peabody & Co.; E.S. Wheeler & Co,, of Liver- 
pool, acting as its agent in the purchase of rods, from the manu- 
facturers. 

Baring Brothers & Co. agreed to accept drafts drawn by E. S. 
Wheeler & Co. of Liverpool, against rods, upon terms. Their accept- 
ance would command money at low rates in all commercial centers. 
They were willing to furnish the credit for the lowest price, if they 
could have the highest degree of security. To this end they demanded 
and received a contract from the New Haven Wire Company, in consid- 
eration of the advancements, the pertinent part of which is as fol- 
lows: — 

New York, February 16, 1887. 

‘Received from Messrs. Kidder, Peabody & Co., the original of the 
within letter of credit for ten thousand pounds sterling, say £10,000, 
stg. In consideration whereof we hereby agree with Baring Brothers 
& Co., and Kidder, Peabody & Co., respectively, to provide and fur- 
nish to Kidder, Peabody & Co., or Baring Brothers & Co., sufficient 
funds to meet the payment (in London), at or before maturity, of what- 
ever bills may be drawn or negotiated by virtue of such credit, together 
with the commission upon the amount of such bills, which it is agreed 
shall be one-half of one per cent. on drafts at sixty days’ sight or two 
months’ sight, three-quarters of one per cent, on drafts at ninety days’ 
sight ; one per cent. on drafts at four months’ sight ; and one and one-half 
per cent. on drafts at six months’ sight. And we also agree to give to 
and deposit with Kidder, Peabody & Co. sufficient and satisfactory 
security here, at any time prior to the maturity of said bills, for the full 
payment thereof, if notified by Baring Brothers & Co. or by Kidder, 
Peabody & Co. to do so; and, in addition to such obligation to give said 
security, all property as for cost of which bills shall be drawn under the 
within credit, and the proceeds thereof and the policies of insurance 
thereof (which insurance to the amount of the value of such property 
we agree shall be duly effected and which insurance we agree shall be 
satisfactory to Baring Brothers & Co. and to Kidder, Peabody & Co.), 
together with the bills of lading for the same, are hereby, in considera- 
tion of this credit, sold, assigned and transferred to Baring Brothers & 
Co. and to Kidder, Peabody & Co. (subject only to our right to acquire 
title to the same by the complete and strict performance of this con- 
tract), as collateral security for the payment as above promised, and 
also of any other sums which may at the time of such purchase, or at any 
time before the making of the payment above promised, be owing by us 
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to Baring Brothers & Co. or to Kidder, Peabody & Co. It being under- 
stood and agreed that, as between us and Baring Brothers & Co. and 
Kidder, Peabody & Co., the parties authorized to draw bills under said 
credit are in all respects to be regarded as our agents, and that neither 
Baring Brothers & Co. nor Kidder, Peabody & Co. are to be under any 
responsibility to us in respect to the bills of lading or other documents 
which they have the right to require to accompany the bills drawn nor 
shall any error in or non-conformity to, or deficiency of, bills of lading 
or other documents, be any defense against our obligation for reimburse- 
ment in respect of bills actually drawn by the party designated for 
drawing bills under said credit, the provision for such bills of lading 
and other documents being intended merely for the purpose of affording 
additional security to Baring Brothers & Co. and Kidder, Peabody & 
Co.”’ 

When, upon the order of E. S. Wheeler & Co., of Liverpool, the 
German manufacturer had completed and was ready to deliver a parti- 
cular lot of rods, they caused it to be shipped, taking the consular in- 
voice and the bill of lading in the name of Baring Brothers & Co., and 
delivered these documents to them, together with a draft on them for 
the value of the rods mentioned in the bill of lading as set forth in the 
invoice. The draft specified the particular letter of credit under which 
jt was drawn. Upon the receipt of the invoice and bill of lading they 
accepted the draft. E.S. Wheeler & Co. of Liverpool at once sold it 
and paid the manufacturer from the proceeds. Baring Brothers & Co. 
notified Kidder, Peabody & Co. of these transactions and forwarded 
the invoice and bill of lading to them. The latter delivered the rods 
to E. S. Wheeler & Co. of New Haven, as agents for the New Haven 
Wire Co., upon condition of the execution and delivery by the latter to 
Kidder, Peabody & Co. of the following or a like receipt :— 


‘* New York, May 26th, 1887. 
Messrs. Kidder, Peabody & Co., New York: Gentlemen — We ac- 
knowledge receipt from you, as attorneys for Messrs. Baring Brothers 
& Co., of invoice and bill of lading of Galpin, sixteen hundred and 
forty bundles iron rods, wg. 40,640 kos, (Liverpool £401. 8. 10), and 
eleven hundred four bundles. Received the above. 


‘¢C, E. Herrine, May 26th, 1887. 
‘Shipped by E. S. Wheeler & Co., on board steamship Rhynland, 
at Antwerp, and consigned to the order of Messrs. Baring Brothers & 
Co., and indorsed by you, as their attorneys, to us; and we hereby 
agree to hold the said goods in trust for them and as their property and 


OQ. 


a 
P 
tl 
P 


sul 
tha 
pr 
Me 
pr 
Ki 
fo 
ex 
of 
in 


NOTES OF RECENT DECISIONS. 1025 


subject to their order, with liberty, however, to sell the same, provided 
that in case of sale we account for and forthwith pay and deliver the 
proceeds or avails of said sale to Messrs. Baring Brothers & Co. and 
Messrs. Kidder, Peabody & Co., which we hereby agree to do; such 
proceeds belonging to Messrs. Baring Brothers & Co. and Messrs. 
Kidder, Peabody & Co., and not to us, the said goods being goods held 
for them as security under the agreement contained in the receipt signed 
by us for your letter of credit on them, No. 844; we agreeing, at our: 
expense, to keep them covered by insurance against fire, for account 
of, and loss payable to, Messrs. Baring Brothers & Co., under and 
in pursuance of the terms of said agreement. 
‘* Toe New Haven Wire Co. 
‘*B. E. Brown Treasurer.’’ 


In advising judgment for the applicants the court says: ‘‘ The de- 
cisions are so numerous, and by so many courts to the effect that when 
a commercial correspondent advances money for the purchase of 
property, and takes possession, either actual or symbolical, he becomes 
the owner thereof, even when the advancement was made, and the 
property was purchased at the request, and for the ultimate use and 
profit of another, and there is an agreement to transfer title to that 
other, upon the performance of conditions precedent, and ownership 
was taken solely for the protection of the advancement, that such may be 
said to be the established rule.’’ It was further held, that when E. S. 
Wheeler & Co. acting for the New Haven Wire Co. delivered to Baring 
Brothers & Co. consular invoice and bills of lading of rods on ship- 
board in the name or to the order of the latter, in exchange for the ac- 
ceptances which paid for the rods, the ownership wasinthem. That by 
this acceptance of the draft they in effect paid for the rods with their 
own money, and that they had actual and exclusive possession by 
symbol. ‘‘ They became owners of the rods, under an agreement to 
sell and deliver upon performance of a precedent condition, because 
ownership gave the greatest possible certainty that they would suffer 
no loss. They relied upon that for repayment. They did not desire 
to deal in rods as merchants, nor to manufacture them into wire, but 
the law permits ownership for security equally with ownership for profit.” 
“The applicants being owners of iron rods, could make a conditional 
sale thereof accompanied by delivery of possession, and yet retain the 
ownership until the fulfillment of all conditions, and this notwithstand- 
ing the fact that the delivery is accompanied by permission to sell, 
provided the Wire Co. shall sell as the property of the applicants and 
hold the proceeds in trust for them.’’ ‘* The conditions may be not 
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only that the vendee shall pay the value of the property sold, but also that 
he shall pay all other indebtedness to the vendor.’’ From this opinion, 
Judge Carpenter ably dissented, holding that the pivotal question in 
the case was, ‘*‘ What title did the Barings have in the goods in ques. 
tion ;’? which depended largely upon the answer to another question, 
‘*From whom did they acquire that title?’’ and claiming that the 
title was not acquired from the manufacturer, but from the Wire 
Company, and that it was not a general, absolute one, but a special 
and qualified one, calling attention to the language of the contract it- 
self, ‘* as collateral security,’’ and closing with the earnest note of 
warning: ‘* I apprehend it will be used as a precedent for treating all 
chattel mortgages as conditional sales. If it is, I must confess that at 
present I do not know how the claim can be answered, I can discover 
no sufficient ground on which a distinction can be made between this 
mortgage and any other.’’ It may be added, that it is believed no case 
in Connecticut was more thoroughly prepared, and argued, and indeed 
re-argued, or by more able and ingenious counsel; as the amount in- 
volved, and the questions at issue, fully warranted. 

The remaining cases in Connecticut, on the subject of conditional 
sales, three in number, relate to another branch of the question; the 
construction of the language of the contract, between vendor and 
vendee ; and will receive but brief notice. 

In Hine v. Roberts,' the plaintiff sued on a note of $140, in the 
ordinary form, given him by the defendant. At the time of the de- 
livery of the note the defendant received of the plaintiff an organ, and 
signed and delivered to him an agreement of the following purport: 
**T have rented of Hine an organ, during the payment of rent as herein 
agreed, for the full rent of $190, payable as follows: one melodeon $50, 
as first payment, and one note of $140, with the understanding that 
when I shall have punctually paid all said rent, I shall be entitled toa 
bill of sale of the organ, and if I fail to pay any of said rent when due, 
all my rights herein shall terminate, and said Hine may take possession 
of said organ.’”” The defendant having failed to pay the note, when 
due, and the plaintiff having received back the organ, this was held 
not a lien, but a conditional sale. That when the purchase failed there 
was a complete failure of consideration for the note, and that the plaint- 
iff could not recover. 

In the case of Loomis v. Bragg,? the same question arose, on a con- 
tract different in its language, but which the court held to be similar in 


1 48 Conn. 267. 2 50 Conn. 228. 
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all essential respects to the preceding one, and the same judgment was 
rendered. 

In Appleton v. Norwalk Library Corporation,- the parties made a 
contract by which the plaintiffs were to sell the defendants a set of 
books for $90, the defendants paying $12, on delivery, and six dollars 
every two months thereafter until the whole was paid, the right of 
property until full payment to remain in the plaintiffs, and on failure 
to pay any installment within thirty days after due, all remaining in- 
stallments were immediately to become due and payable; the plaintiffs 
having the option to take back the books and to retain all installments 
previously paid. The books were delivered and a number of install- 
ments paid; then the defendants ceased payment and tendered the 
books to the plaintiffs, which they refused to receive, and brought suit. 
The court distinguished this from the two preceding cases, and held 
that the right to take back the books was one which belonged to the 
plaintiffs alone, and did not give the defendants the right to return 
them; that the agreement of the defendants was absolute, and that 
the plaintiffs recover the whole unpaid balance. 

From this review of the cases in Connecticut, it will, I think, be 
manifest that the courts, in that jurisdiction, having been called to pass 
upon all the important features of the subject, and have done so in such 
amanner as to occupy the vanground, or most advanced position, in 
sustaining conditional sales. 


Aveustus H. Fenn. 
WINSTED, CONN. 


Homesteap Law: Insurance Money or Homesteap not Exempt. — 
In Smith v. Ratcliffe, the Supreme Court of Mississippi, speaking 
through Mr. Justice Campbell, has just pronounced the following opin- 
ion on a controverted question :— 

“The single question presented by this record is this: Is the money 
due from an insurance company on the loss of the house, which was a 
part of the homestead of the insured, exempt from liability to legal 
process against the homestead exemptionist? If called on to declare 
what should be the law, our answer would be that inasmuch as the house 
was exempt, the money due because of its destruction should be, to 
enable the owner to rebuild. This would accord with the policy which 
secures the homestead against the demands of creditors; for it is un” 
doubtedly true that a contract, made to secure its owner against the 
consequences of loss from the destruction of what the law has endeay- 
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ored to secure to him, by denying to his creditors the right to take it 
for debts, ought to secure its avails to the exemptionist, for the purpose 
of replacing his loss; and thus he would be encouraged to secure in. 
demnity for such a loss by effecting insurance. We perceive how com. 
pletely it is in the power of the insured to defeat the pursuit of creditors, 
by inducing the insurer to rebuild, where the contract provides for this, 
and, therefore, of how little value an announcement of the liability to 
his creditors of money due, for such a loss as we have supposed, to an 
exemptionist will ordinarily be. But, regarding it as our duty to de- 
clare the law as we understand it to be, and not to make it (when we 
find it already made), we are constrained to announce that the ques. 
tion stated in the beginning of this opinion must be answered nega- 
tively. 


‘¢ This results necessarily from the established doctrine, which is that 
only those things are exempt which the statutes declare to be; and 
everything not embraced is liable to creditors. A homestead is exempt, 
and the house is part of it; but the money due on a policy of insurance 
on the house, is neither the house nor the representative of it. Itis 
the result of a personal contract of indemnity against the loss of the 
house, which contract is founded on an independent consideration, in 


the premium paid by the insured. The house was the subject of the 
contract it is true, but the indemnity was purchased by its price — the 
premium paid. What the law exempts is the homestead, and not what 
may grow out of it or arise from it as the result of some contract made 
by the exemptionist — it is the homestead, and not the proceeds of it 
in another form, which is exempt. If the exemptionist had sold his 
house, the debt due for it would not be exempt, because the statute 
does not declare that money shall be exempt which arises by contract 
from what is exempt. The money made by the use of the homestead 
is not exempt, and when exempt property is by act of the exemptionist 
converted into what is not exempt, the protection of the exemption laws 
cannot be claimed. But even if the proceeds of the homestead were 
exempt, the money due by the policy of insurance would not be, for it 
is not the proceeds of the house, but of the policy — an independent 
personal contract. The house was not insured. The owner was insured, 
by the contract to pay him a sum of money as indemnity against loss. 
These principles are universally recognized, so as to deny to a mort- 
gagee, who has no special contract right as to insurance, the right to 
claim the proceeds of a policy of insurance as appropriable to his 
mortgage on the insured property. And we have held that a fraudu- 
lent grantee of land may hold the money due by a policy of insurance 
on a building on it against the claim of creditors entitled to subject 
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the land and building.’ It follows logically, from these settled principles, 
that the insurance money does not occupy the place of the destroyed 
building, and if not, there is no legal ground on which to affirm that it 
is exempt because the building was. This view is fully sustained by the 
Supreme Court of New Hampshire.? ~ 

“Thompson on Homesteads and Exemptions * says: ‘ The insurance 
money is not liable to garnishment,’ and cites Houghton v. Lee,* and 
Cooney v. Cooney,5 to support this view; and after stating the denial 
of this rule by the Supreme Court of New Hampshire, adds: ‘ But 
the rule is founded in reasons too cogent to be shaken by the dissent 
even of that able court.’ What are the reasons? They are not given 
by Thompson, and the California court in the case cited did not state 
any reason, but simply affirmed the judgment of the lower court. The 
New York case is the decision of an inferior court, and, while the opin- 
ion in the case is longer than in the California case, it is as destitute of 
any satisfactory reason to sustain its conclusion as is the other, which 
does not attempt to furnish any. 

‘Smyth on Homestead ® follows Thompson, citing the Texas case, to 
which we now refer. The question was before the Supreme Court of 
Texas in Cameron v. Fay,’ and it was held that the insurance money 
was not liable, citing Houghton v. Lee,s Thompson on Homesteads,? 
citing also Cooney v. Cooney.!° The Texas case so strikingly illustrates 
the illogical conclusion of the court, in deciding it, as to forbid our 
adoption of it as a precedent. In that case the mechanics who erected 
the building insured, and had a lien on it, were denied the right to fol- 
low through the ashes the money arising from the insurance, on the 
universally accepted doctrine that this money resulted not from the 
building, but from a personal contract of indemnity founded on an in- 
dependent consideration; but when the mechanics sought to apply the 
money to their judgment as lien creditors, the court, which had said 
that the money did not represent the house, but was the avails of con- 
tract, on this contention, held that the money did occupy the place of 
the house (!!), thus presenting a conspicuous example of reasoning to 
a just result on one question in the case, and leaping to a desired con- 
clusion on another question in the same case; an example we shrink 


1 Bernheim v. Beer, 56 Miss.149. 6 § 102. 
2 Wooster v. Page, 54 New Hamp. 7 55 Texas, 58. 


125. § 50 Cal. 101. 
5 § 750. » § 750. 


4 50 Cal. 101. 10 65 Barb. 524, 
5 65 Barb 524.. 
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from imitating. In that case the court says: ‘ We are of opinion that 
the proceeds of the policy of insurance upon the homestead, effected 
for its protection and perservation as such, should, for a reasonable 
time, at least, be exempt,’ etc. What is a reasonable time? and how 
is this to be determined? That view is not only unsupported by princi- 
ple, but is full of practical difficulty. We, too, think, with the Texas 
court, that the proceeds of the policy should be exempt as the house 
was, but the statute has not made it so, and it is impossible to reason 
correctly from established rules to the conclusion in favor of exemp- 
tion; and we do not think it allowable to jump to a desired result. We 
might have done so and cited Thompson and Smyth as authority for 
the announcement, but it is not always safe to accept, without question, 
what is laid down in the text-books or the opinions of courts. Judg- 
ment reversed and the money directed to be applied to the judgment.” 


4 
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SCHOULER’S DOMESTIC RELATIONS. —A Treatise on the Law of the Domestic Relations ; 
embracing Husband and Wife, Parent and Child, Guardian and Ward, Infancy, and 
Master and Servant. By JAMES SCHOULER, Lecturer in the Boston University Law 
School, and Author of Treatises on the “ Law of Personal Property,” “ Bailments, in- 
cluding Carriers,” etc. Fourth Edition. Boston: Little, Brown, and Company. 1689. 
pp. ixxiv. and 773. Price, $6.00. 

The learned author’s preface to this edition is concise and very much to the 
point. He says: ‘‘The present edition of this work has been prepared by the 
author, and in it are embodied the latest English and American decisions, 
brought down as nearly as possible to the date of going to press.”’ 

The first edition of this work was published almost twenty years ago; and it 
has from the first been the best and most useful work on the subject. It is now 
astandard work. It is well known to the profession in every part of the coun- 
try, and itis unnecessary to point out the plan and scope of the work, and its 
many excellencies of treatment. We cannot forbear an expression of admira- 
tion for the learning, industry and ability of an author who, besides writing 
several legal treatises which hold the first place among the treatises on the 
same subjects, has found time and strength to write an elaborate and excellent 
history of the United States. Lawyers will do well to read this as well as his 
legal works. 


THE STATUTE OF LIMITATION AND ADVERSE POSSESSION. —With an appendix contain- 
ing the English Acts of Limitations. By HENRY F. BUSWELL. Boston: Little, Brown 
&Co. 1889. pp. Ixxi., 623. Price, $6.00. 


This is a well written and well arranged treatise, covering the whole subject 
of the law of limitations and adverse possession. The general plan and ar- 
rangement of the book go far to simplify the subject. It is easy to find the law 
of any part of the subject from the table of contents. ‘ The plan of the work,” 
says the author in his preface, ‘‘ will be seen by referring to the Analytical Table 
of Contents. In the successive chapters will be found the general principles 
governing the subject of limitations in law and equity; the effect of new prom- 
ises and acknowledgments to avoid the limitation; exceptions to the operation 
of the statute, however arising; applications of the statute to actions of con- 
tract and tort, including trover and replevin; adverse possession generally; 
limitations of real (actions and of actions involving the matter of trusts; and 
process, parties and pleading.” 

The different topics of the subject are treated with sufficient fullness. The 
table of cases cited contains about nine thousand cases; and this large number 
shows that the decisions have been fully cited. The notes are excellent. They 
are what notes to a law book should be, discussions of unsettled points, com- 
parisons of conflicting views, and statements of exceptions and qualifications 
which are not of importance enough to be set forth in the text. 
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The author has already a reputation for careful and accurate work, which will 
be made greater by the present work. We cannot doubt that this work will be 
regarded as one of the most satisfactory works on the subject, and that it wil] 
long continue to be so regarded. 


OROSWELL ON EXECUTORS AND ADMINISTRATORS. —A Treatise on the Law relating to 
Executors and Administrators. By SIMON G. CROSWELL, ‘editor of Greenleaf on Eyi- 
dence, Washburn on Real Property, Washburn on E ts and Servitudes, and 
author of a collection of patent cases. Boston: Little, Brown, and Company, 1899, 
pp. lx. and 793. Price, $6.00. 

The titles of the chapters of this work will best show its general plan and 
scope. They are as follows: — 

Chap. 1. Jurisdiction of Probate Courts. 

2. Appointment of Executors and Administrators. 
8. Competency and Incompetency. 
4. Appointment of Executors, 
5. Right of Surviving Husband or Wife to Administer. 
6. Rights of Next of Kin, Creditors, and Others to Administration. 
7. Acceptance of Renunciation. 
8. Special Administration. 
9. Proceedings on Appointment. 
10. Administration Bonds. 
11. Removal or Resignation. 
12. Duties of the Office. 
13, Assets of the Estate. 
14. Duties of the Office, continued. 
15. Miscellaneous Powers and Duties, 
16, Conveyances of Assets. 
17. Payment of Legacies. 
18. Distribution of Intestate Estates. 
19. Administration Accounts. 
20. Foreign and Interstate Administration. 
21. Joint Executors and Administrators. 
22. Settlement of Partnership Estates. 
23. Title of and Actions by Executors and Administrators. 
24, Liability of Executors and Administrators. 
25. Proceedings in Equity and in Probate Court. 
26. Execution, Attachment, Trustee Process. 
27. Suits of Bonds. 
28. Statute of Limitations; Set-Off. 
29. Costs. 
80. Evidence in Suits where Executor is Party. 

There is also an appendix containing such a selection from the statutory pro- 
visions of the several States as seemed necessary to supplement the statements 
and citation of statutes contained in the body of*the work. 

The chief difficulty in regard to a general work on this subject arises from 
the fact that it is largely founded upon statutory law. The author, referring to 
this in his preface, says: ‘‘ In venturing upon the present work, the author has 
not been unmindful of the fact that the probate law of this country is largely a 
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matter of statute, and that the subject to be treated would therefore involve the 
very unsatisfactory work of classifying and attempting to reduce to a single line 
decisions upon statutes which vary in detail while resembling each other in 
general outline. At the same time, he believed that the main features of the 
probate system were so far similar throughout the United States, that it might 
be possible to treat the law on this subject as an organic whole, by giving the 
leading principles, as set forth in both statutes and decisions in the majority of 
the States of the Union, and by noticing in a more concise way such peculiari- 
ties and individualities as are established in various States by statutory pro- 
vision.” 

The number of cases cited is upwards of five thousand. 

The author has a good style and his arrangement of his subject is logical. 
His work throughout shows that he has made a careful study of the whole sub- 
ject, and that he knows how to deal with it. He is well known as the editor of 
Greenleaf’s Evidence, Washburn on Real Property, and other works mentioned 
on the title page quoted above. It will be seen, therefore, that he brings to his 
present task, the most important he has undertaken, a large experience in 
kindred work. He is to be congratulated upon having produced a scholarly and 
practical treatise upon a subject the satisfactory treatment of which is beset 
with inherent difficulties. 


FEDERAL GOVERNMENT IN OANADA. — By JOHN G. BOURINOT, Hon. LL. D., D. C. L., clerk 
of the House of Commons, etc., etc. Baltimore: N. Murray, Publication Agent of Johns 
Hopkins University. 1889. Price, $1.00. 


This book comprises Nos. 10, 11 and 12 of the Seventh Series of Johns Hop- 


kins University Studies in Historical and Political Science. The series is edited 
by Prof. Herbert B. Adams. Dr. Bourinot had previously contributed to the 
same series a paper on local government in Canada. The paper now before us 
has already begun to attract deserved attention. It is interesting to Americans 
from the fact that, at various points, it draws into comparison the system of 
Federal government which obtains in Canada with our American system. 


COMMENTARIES ON THE NON-CONTRACT LAW, BSPECIALLY AS TO COMMON AFFAIRS NOT OF 
CONTRACT, OR THE EVERY-Day RIGHTS AND TORTS. By JOEL PRENTISS BISHOP, Hon- 
orary Doctor Juris Utriusque, of the University of Berne. Chicago: T. H. Flood & Co. 
1889. pp. xvi., 818. 

The book whose title is given above is the last production of the distin- 
guished jurist whose contributions are both many and celebrated, and the sub- 
ject of the present review has all those characteristics which have in his previous 
works brought fame and emoluments to the author. The Commentaries on 
Non-Contract Law will at once find its place among the leading works on the 
subject of torts. Dr. Bishop makes a departure in giving his book a new 
title, viz.. Non-Contract Law, and criticises adversely the title commonly in 
use, viz., Torts. But with this exception, there is no departure from the scope 
and limitation of the ordinary work on torts; so that Dr. Bishop’s book may be 
considered and criticised as a new work on the latter named subject. 

Dr. Bishop objects to the use of the title “ Torts,” principally on the ground 
that its meaning, viz. : wrongs, only inciudes a part of the subjects which are usu- 
ally treated of in such works, and hence it was not a proper appellation. It is 
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certainly true that “tort”? is the French for “ wrong,’’ and that works on torts 
treat of rights as well as violations of them. But Dr. Bishop will not find 
the profession ready to follow him in the change of title. Apart from the objec- 
tionable negative character of the new title, tne profession have learned to in- 
clude under the name “ Torts,” substantive rights, as well as wrongs, so that it 
is legitimate to claim that by common usage the word “ Torts,” has acquired in 
English a broader meaning than what it has in French. The old title being 
convenient, and causing no confusion,in consequence of the change of meaning, 
there is apparently no necessity for a change of title. We are not bound by 
any rule of philology to adhere to the original meaning of a word when usage 
has given it another; on the contrary, philology recognizes the necessity of 
obeying the mandate of usage in the development of a language, and Dr. Bishop 
has himself obeyed this law even when some confusion might arise from it, 
where he sets forth the doctrine that there must be a combination of a wrong and 
an injury} in order to support an action ex delicto. Injury is here used as sy- 
nonymous with ** damage,”’ and yet its original meaning makes it synonymous 
with ‘‘ wrong,”’ it being derived from the Latin injuria, whose root is jus, and 
meaning the violation of a right. To use the English word in the sense of 
damage will confuse the student, if in the treatment of the subject the Latin 
maxims, injuria sine damno, and Damnum absque injuria, are retained. But the 
use of the word “ torts,” as denoting that branch of the law which treats of 
rights and wrongs, not dependent upon contract, causes no confusion, and its 
convenience justifies its use. 

But after one has disposed of the question of propriety in the change of 
title, nothing but the highest commendation can be added in a review of the 
substantial merits of the book. It is written in the happy style employed by 
the author in his work on contracts, which secures clearness of statement and 
the elimination of superfluous words. The statement of the propositions of 
law are made with an exactness which is cheering to the student, and invites 
his confidence; and, so far as it has been possible to verify them, they seem to be 
worthy of his confidence. There need be no hesitation in pronouncing Dr. 
Bishop’s book on non-contract law to be, of all the works on torts, best 
adapted for use as a text-book in law schools; and it is not necessary to speak 
of its value to the practitioner. We bespeak for this new work a large sale and 
a gratifying reception at the hands of the profession. oat 


THE NATURE AND VALUE OF JURISPRUDENCE. — By CHAN-TOON, Barrister-at-Law of the 
Middle Temple, etc. Second (enlarged) edition. London: Reeves and Turner. 1889. 
Pages xxiv., 187. 

The above described monograph is from the pen of one whose name and pe- 
culiarities of style would indicate that he wasa Chinaman. But the author is 
an English barrister, and dedicates his book to Sir Henry James. The national- 
ity of the author would, apart from the intrinsic merits of the production, ex- 
cite one’s interest in the book; but it is likewise on its own account deserving 
of a careful perusal. The object of the book is to point out what has been 
achieved in the scientific study of the law according to the analytical, historical 


1 §§ 22-34. 
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and comparative methods of research, and the book will serve a useful purpose 
as an introduction to the scientific study of the law, and to some extent as a 
bibliography of the science of law. The book can be recommended to the 
thoughtful study of any one who has not become aware of the fact that there 
is such a thing as the science of law, or as comparative jurisprudence. The 
peculiarities of style are more striking in the introduction than in the body of 
the book, and do not materially detract from its interest. 


Cc. G. T. 


LawYseRs’ REPORTS ANNOTATED. Book III. (8L. R. A.) All Current Cases of General 
Value and Importance decided in the United States, State and Territorial Courts, with fuli 
annotation by ROBERT Desty, Editor. EDMUND H. SMITH, Reporter; BURDETT A. RICH, 
Editor-in-Chief of the United States and General Digest, and the several reporters and 


judges of each court, assistants in selection. Rochester: Lawyer’s Co-operative Pub- 
lishing Co. 


We have had our talk about this publication and its rivals,! and do not care to 
go over the ground again. The editor has had long experience in work of this 
kind, is the author of several popular legal works; and his assistants have been 
trained in the former work of the Lawyer’s Co-operative Publishing Company. 
Of course, this isa collection of selected cases. In view of the very great num- 
ber of decisions which are being turned out and reported by some fifty inde- 
pendent appellate courts within the United States and territories, it may be 
doubted whether this series contains what it purports to contain: ‘ Allcur- 
rent cases of general value and importance decided in the United States, State and 
territorial courts.”? But we may well believe that it comprises a good selection of 
such cases, and that on the whole the selection is well made. The objection 
which we have to these books is, that they are printed from fine type, the lines 
crowded together without leads, so that the page has a dark and crowded ap- 
pearance and is difficult to read. The notes are printed in finer type than 
the text, though they seem to be leaded with very thin leads, making their 
lines a little clearer. There is, however, a compensation in this style of 
work, which is that, by employing a large page set in double columns, a much 
larger amount of matter is afforded within the lids of a single volume than 
could be afforded if the volume were printed in the ordinary style of law 
books, 

On the whole, we like the way in which Mr. Desty does his editorial work. 
His annotations are very good, and he seems to select the most important sub- 
jects for his notes. We donot wish to speak further of this work in compari- 
son with its rival, the American State Reports. It is better to leave the book 
buyer to make his own comparisons if he has the opportunity to judge for him- 
self. We use the American State Reports habitually, and find a very great value 
in them from the fact that they are the continuation of two series, standing 
behind them, so to speak, and connected chronologically; and from the further 
fact that their annotations run back into the copious notes of the two preceding 


series. But we like this L. A. R. series very well, and expect to get a good deal 
of use out of it. 


1 XXI1. Am. L. Rev. 921. 
VOL, XXIII. 68 
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WAIT ON FRAUDULENT CONVEYANCES AND CREDITORS’ BILLS. Second Edition. A Treat. 
ise on Fraudulent Conveyances and Creditor’s Bills, with a Discussion of Void and Void. 
able Acts, By FREDERICK S. WAIT, of the New York Bar. Second Edition. New York: 


Baker, Voorhis & Co. 1889. 

This work is now printed on a larger page and with very considerable addi- 
tions. The whole number of pages is now 854. The type is very large and the 
lines are separated by wide leads. Quotations from judicial opinions are 
frequently indulged in. Nevertheless the number of cases cited seems to ex- 
ceed 5,000. Of the 709 pages of which the text consists, 147 are devoted toa 
separate treatise on the subject of Voidand Voidable Acts. This subject is not 
more intimately connected with the subject of fraudulent conveyances than with 
many other subjects. For instance, it suggests inquiries which arise in respect 
of the acts of agents, of infants, of lunatics, of married women, and of corpora- 
tions. Thoroughly developed, the subject of void and voidable acts would makea 
large treatise of itself. No person whois familiar with the number and variety of 
questions which arise in respect of fraudulent sales and conveyances and the 
remedies given to creditors for the purpose of avoiding the same, can suppose that 
the subject can be thoroughly treated in 561 pages of large, open type. We may, 
however, assume, from the approbation with which the profession received the 
first edition, that the questions which most frequently arise in these cases have 
been well treated, and generally with reference to the latest applicatory cases, 
The professional judgment undoubtedly is, that this is the most satisfactory 
work on the subject. 


A 
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Wait on Fraudulent Conveyances, Creditors’ Bills and Void and Void- 
able Acts. 2dedition. By Frederick S. Wait. New York: Baker, Voorhis & 
Co. 1889. 

The Australian Ballot System, as embodied in the legislation of various 
countries, with an introduction by John H. Wigmore. 2d edition. The Bos- 
ton Book Co. 1889. 


The General Principles of the Law of Contract, in the form of Rules 
for the use of students. By Reuben M. Benjamin, Professor of Law in the 
Illinois Wesleyan University. Bloomington, Ill. 1889. 


The Constitutional and Political History of the United States. By Dr. 
H. von Holst. Translated from the German by John J. Lalor. 1856-1859. 
Buchanan’s Election; End of 35th Congress. Chicago: Callaghan & Co. 
1889. 


A Digest of all the Reported American Cases and Selected English 
Cases, with synopses of statutes of general interest. References to articles 
and essays in current law periodicals, and to text-books and other matters of 
value to the profession contained in the official reports, etc., from January to 
July, 1889. NewYork: Digest Publishing Co. 1889. 
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CORRESPONDENCE. 


CORRESPONDENCE. 


HABEAS CORPUS FOR A WAGON. 


To the Editors of the American Law Review: 


Your note in last number of Review, ‘‘ Habeas Corpus for a Horse,” reminds 
me of a Mississippicase. I get it by tradition, but do not doubt its truth: A 
probate judge in ante-bellum days accommodated his neighbor by issuing a writ 
of habeas corpus for a wagon. He followed the forms and commanded the pro- 
duction of “the body” of the wagon. The sheriff followed the instructions of 
the writ literally, and procuced the wagon body at the designated time and 
place. 

The judge, on day of trial, inquired for the wagon. The body was pointed 
outtohim. ‘ Yes,’’ said he, “ I see the body, but where in the h— is the run- 
ning gear?’’ 


‘““GOOD-BYE, COLONEL.” 


To the Editors of the American Law Review: 


In your ‘ Notes,’”’ Vol. XXIII., No. 5, page 805, a few lines from the bottom 
of the page, you mention a joke of ‘* Good-bye, Colonel,” as having been per- 
petrated on the occasion of an ‘* Excursion which took place from St. Louis 
not long ago.”” This joke is to be found in that most delightful book, “ Phe- 
nixiana,” first published in 1855, and its brilliant author, the late Lieut. Derby, 
U.S. A., laid the scene in San Francisco. 

Yours, truly, 
Boston. Cc. 8. 
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